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ERE is a new book for the\ bank 

credit officer and statement analyst 
which focuses its attention on the evaiua- 
tion of trade receivables and inventories. 
The author believes that these two elements 
should form an all-important part in mak- 
ing credit decisions and in this book con- 
siders in great detail the various factors 
to be considered in their appraisal. 

Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.” 

In this book Mr. Gee takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising the 
soundness of these assets and treats exhaus- 
tively their possibilities as sources of 
information essential to sound credit 
extension. 


Sent on Approval 


We would be glad to send this book on 
five days’ approval to any bank or banker. 


Price $3.50 


BANKERS PUBLISHING COMPANY 


465 Main Street 


Cambridge, Mass. 








“You can Bend that White Oak— 
with your Hands”’ 


Heart of white oak, which once had to be treated for a year before it was fit 
for the “ribs” of PT boats and other vital naval craft, now goes to sea in a 
fraction of the former time. There’s a reason. 

A Mid-west lumber company had a secret process, by which lumber is 
treated in great vats to make it several hundred times more pliable than normally. 
Giant kilns then reduce a year’s drying time to two weeks. But—to produce 
this treated lumber on a wartime scale—the company needed a large part of 
the country’s available supply of heart of white oak. 

In conjunction with the company’s local bank, the Chase promptly helped 
to finance the purchase of needed materials—with the result that the opera- 
tions of the company have been speeded—more PT boats are in action and 
just that much more pressure is brought against the Axis. In ways such as this, 
banking, on many fronts, is helping to speed victory. 


THE CHASE NATIONAL BANK 
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INCREASING PERSONAL LOAN BUSINESS 


by R. E. DOAN and G. F. FOLEY 


Price $2.50 


The Chapters HE Personal Loan Department has far 
greater possibilities than have hitherto 

I. Who Borrows. Why They been realized. Mr. Doan and Mr. Foley 
Borrow recognize the human features of this department 


in its possibilities for service te the worthwhile 


II. Practical Operating Suggestions 
citizens of the community but they have gone 


IIT. Advertising Personal Loan further in their investigation of the country’s 
Department successful Small Loan Departments to answer 
IV. Introduction to “THE the questions: How May Profits Be Increased? 
DENVER PLAN” How May Services Be Broadened? How May 


Its Facilities Be Extended to Serve Business 


V. DENVER PLAN and Large . 
Firms as Well as the Individual? 


Department Stores 


VI. DENVER PLAN and Small Besides these questions the authors as 

Retailers, Professions originators of the now famous “DENVER 
PLAN” present their experiences and set forth 
for the first time the entire operation of this plan 
which assists retail merchants to liquidate their 
VIII. FHA Mortgage Loans delinquent accounts. 


VII. Systematizing FHA Moderniza- 
tion Loans 
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“Business as usual” 
on the plains of Syria 


Even with the nation at war, America’s trade lanes remain open. Coffee 
comes to us from South America . .. gums from the Belgian Congo . . . 
skins from Australia and Southwest Africa . . . latakia from Syria. 

All facilitated by Foreign Letters of Credit. 

Those in the import and export trade know how vital these credits are 
to their business. In Allied and neutral countries considerable trade is 
carried on in the same manner as before the war. Credit must be estab- 
lished between the buyer and seller. In wartime as well as peace, the 
Foreign Letter of Credit is still used to maintain this relationship. 

The New York Trust Company offers its services for dealings in 
foreign exchange, the opening of letters of credit, and the exchanging of 
credit information as to neutral and Allied countries. 


THE 
es NEw YORK TRUST 
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Member of the Federal Deposit Insurance Corporation 


100 BROADWAY « MADISON AVE. AND 40TH ST. « TEN ROCKEFELLER PLAZA 
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Bank Employees Carrying Heavy Burden 


By J. STANLEY BROWN 


Personnel Director, Chemical Bank and Trust Company, New York 


Personnel is the biggest problem that banks have to face 
today or will have to face for the next ten years. Personnel 
administration must be elevated to the professional plan where 
it belongs. This is Mr. Brown’s conclusion in a recent talk to 
the Round Table Conference of the Controller Institute of 


America. 


F we are going to co-operate 

with the Man Power Commis- 
sion and the War Labor Board, 
we’ve got to insist that the other 
fellow do likewise. For instance 
although I am in no position to 
deliver specific indictments, I am 
getting mighty suspicious of the 
outfit which, until a year ago, 
thought $20 was a big salary for 
an experienced stenographer, but 
now bids $50 for a kid right out 
of high school. Salary Stabiliza- 
tion was supposed to freeze all 
salaries—not merely those of us 
who happen to be in a mood to 
obey the law. But I suspect 
there’s something rotten in Den- 
mark—and I think I can smell it. 
And I think some of these high 
and fancy bidders for trained per- 
sonnel — these people who were 
paying starvation salaries prior 
to Oct. 3, 1942 ought to be re- 
ported to the proper authorities. 

In working over this paper I 


found it impossible to avoid the 
thought that the subject could 
easily be divided into major sub- 
divisions. Because’such a division 
might appear ungracious, I at- 
tempted to avoid it. But, in all 
honesty, I find it impossible to 
avoid. The truth is that if the 
average employee were to re-write 
this subject in his own way, he’d 
be quite ungracious about it; be- 
cause he’d write something as fol- 
lows: 

Part One: What Management 
Expects from the Employees — 
Extended Work-Week, Obedience 
to the Regulations of the War 
Manpower Commission, Sugges- 
tions. 

Part Two: What the Employee 
Can Expect in Return — Salary 
Stabilization. 

That presentation may be over- 
simplified; it certainly is exag- 
gerated. It ignores the fact that, 
in the past two years, capable 
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workmen — white-collar or in- 
dustrial, beginner or experienced 
—have had more promotions over 
a shorter period of time than ever 
before in this generation. It ig- 
nores the fact that there is noth- 
ing in Salary Stabilization for- 
bidding wage or salary increases 
after promotion, or merit in- 
creases as proficiency accumulates 
following promotion. It ignores 
the fact that having made our 
choice between guns and butter, 
we Americans are going to have to 
get along with a lot less butter. 

Of course, that is management’s 
side of the case—and only a por- 
tion of a very excellent case, too. 
On the worker’s side, however, it 
is difficult to forget the salary 
cuts, the “scotch weeks” the whole- 
sale discharges in those bad years 
from 1930 to 1940. Moreover, 
since 1942, your white-collar 
worker has accepted lengthened 
work hours, increased volume of 
work and the aggravations inevi- 
tably resulting from a major super- 
visory shift into the armed forces, 
war industry, and governmental 
assignments. He has accepted a 
20 per cent to 30 per cent in- 
crease in cost of living and, per- 
centage wise, a greater tax in- 
crease than any other segment of 
our population. 


Stabilized Economy 


He has accepted all of that and 
more—much more. He has done 
it as his contribution to what he 
hoped would eventually result in 
the sort of stabilized economy of 
which, after all, his has always 
been the real backbone. 


But somchow things never seem 
to stabilize—not for the white- 
collar worker. After having been 
promised that his comparatively 
low income was justified on the 
basis of “security,” he is suddenly 
ordered into defense industry—“or 
else.” Having absorbed his 10 per 
cent War Bond deduction, his 20 
per cent Withholding Tax, his 
Social Security Tax, and a dozen 
pleas for voluntary contributions 
to excellent specializations of the 
war effort; now suddenly he hears 
talk of a 50 per cent boost in the 
Income Tax, a 50 per cent in- 
crease in the Social Security Tax, 
and something about “forced sav- 
ings” of some vaguely additional 
amount. 

So he opens up his weekly salary 
envelope, extracts the $35—and 
remembers the story of the negro 
preacher who started a sermon by 
exclaiming: “Bredder’n sister’n, us 
will now prepare to move immov- 
able and unscrew the _ inscrut- 
able!” 

But he does more than that. 
Loyal and tractable though he be; 
still, he’s human. He’s human 
enough to become confused. He’s 
human enough to look around for 
a little help. 


Who Represents the 
White-Collar Worker? 

And what does he find? Why, 
he finds that the steel worker has 
somebody to help him, the farmer 
gets laws written for his partic- 
ular benefit, and the coal worker 
has someone to pound the table 
for him. Almost everyone — in- 
cluding the school teacher — has 
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someone in Washington and in the 
State capitols to speak for them. 
Almost everyone except the white- 
collar worker! 

Well, these clerical workers are 
not fools . . . not by a long shot. 
And just as it is true that the per- 
sonnel policies of any organiza- 
tion are only as good as its em- 
ployees think they are, so it is 
true that no employee is ever in a 
satisfactory financial position un- 
less he thinks he is. And too large 
a segment of America’s white- 
collar population is beginning to 
consider itself behind an economic 
eight-ball. So, quite naturally, 
they are doing a good deal of 
thinking; and the general tenor of 
that thought is something like 
this: “If no one else is going to 
Washington for me, I’ll have to go 
myself. Ill have to take matters 
in my own hands.” 

Now . . . when a worker thinks 
about “going to Washington,” of 
course he is thinking quite objec- 
tively. He does not mean that the 
whole crowd will go, but that 
they’ll send a representative, and 
when that happens—every time it 
happens—it means that manage- 
ment once again has failed. 

From the worker’s viewpoint, 
executive salaries are a direct 
charge upon the clerical payroll, 
because (from the worker’s view- 
point, I repeat) every dollar paid 


’ for executive salaries is a dollar 


less to be applied to weekly: pay- 
roll. It follows that your worker 
—white-collar or otherwise — is 
not very much impressed with 
management’s retort, “It can’t be 
done,” whether in regard to sal- 
aries, taxes, working conditions, 
or anything else. So far as the 
worker is concerned, manage- 
ment’s job is to see that it is done. 
When things go wrong, the worker 
—consciously or otherwise—re- 
acts ‘with the words “Now, man- 
agement, do your stuff!” And it 
is only when management fails to 
do its stuff that employees elect 
duplicate management — union 
management, if you choose. 

I have no wish to appear as an 
alarmist. But I am a realist and 
— in this case, at least — I 
know what I am talking about. 
And I say to you that the so- 
called “white-collar class” has been 
kicked around just about as long 
as it is going to be. 

You bankers—you 100 per cent 
employers of white-collar workers 
—will not meet this situation by 
passing convention resolutions. 
You will not meet it, either, by in- 
dividual action on the part of indi- 
vidual corporations. You will meet 
it only be elevating personnel ad- 
ministration to the professional 
plane where it belongs—a plane 
conceding personnel to be the big- 
gest problem you face today or 
will face in the next ten years. 





Government Should Befriend the 


Enterpriser 
By JOHN K. JESSUP 


The following is an excerpt from the article ‘‘America and 
the Future’’ by John K. Jessup, which was published in LIFE, 
issues of September 13 and September 20, 1943. It is copy- 
righted by Time, Inc., 1943, and is here reprinted by special 


permission.* 


HE best friend and exemplar 
of economic freedom in Amer- 
ica is the man who is or wants to be 
in business for himself. Such a man 
should be the favorite of a truly lib- 
eral government not only because 
his buying and selling keeps the 
market free and active; but be- 
cause he keeps the economy ex- 
panding, because he creates more 
jobs for others to choose from, 
and because, in controlling his own 
livelihood he represents a stage of 
economic freedom to which most 
Americans aspire. The more en- 
terprisers, the freer the nation. 
During the 1930’s the competi- 
tive-minded enterpriser had a poor 
time of it. Monopoly discouraged 
him on one side, and on the other, 
the undiscriminating antibusiness 
blasts of the New Deal. Perhaps 
the greatest mistake the New Deal 
ever made was to align a people’s 
government, in NRA, against the 
so-called “chisler,” who often as 
not was just an aggressive busi- 
nessman who believed in competi- 
tion. But the war has shown us 


*Copyright by Time, Inc., 1943. 
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that the genus enterpriser still 
flourishes in America. Henry 
Kaiser shows it; so do Jack & 
Heintz; so do hundreds of others, 
famous in their home towns. A re- 
awakened spirit of enterprise, of 
faith in capitalism and in exercis- 
ing initiative in one’s own behalf, 
is visible in much of business’ own 
post war planning, and in the 
statements of Eric Johnson of the 
Chamber of Commerce. It is likely 
to be found among returning 
soldiers. 

Moreover, the U. S. economic 
structure, despite the centripetal 
force of war, is still soundly based 
on small enterprise. Some 1,800,- 
000 business units, which are over 
90 per cent of all units, are small 
enough to employ less than 
eight people. There are also 6,000-, 
000 American farmers, who with 
their families make up a quarter 
of the population and who are, 
or can become, economically the 
freest of men. The American social 
pattern is still more mobile and 
less stratified than any great na- 
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tion’s. What, then, can the Gov- 
ernment do to keep it so? 

The Government can overhaul 
its tax structure. ‘This tax struc- 
ture has grown more and more 
cumbersome, senseless and oppres- 
sive to new enterprise, ‘especially 
to the kind of new enterprise that 
takes risks. It needs a thorough 
re-examination, both in its detail 
and in its fundamental aims. It 
would not be difficult to design a 
tax program that would deliber- 
ately stimulate new or risk-taking 
enterprise, instead of discouraging 
it as in the past. A candid re-ex- 
amination of our tax policy might 
find that the corporate income tax, 
for example, should be entirely re- 
placed by an undistributed profits 
tax, or at least drastically re- 
duced. It might find that inherit- 
ance taxes, on the other hand, 
should be much higher, as Presi- 
dent Conant of Harvard has sug- 
gested. 

The capital markers should be 
loosened up. In the old days a 
would-be enterpriser could usually 
get staked by his local bank. To 
keep banks from going broke it be- 
came necessary to discourage this 
kind of lending; but nothing has 
taken the old busted bank’s place. 
Wall Street is not interested in 
such small and precarious forms 
of investment. Yet the small enter- 
priser must have access to capital, 
and there are several ways in 
which the Government might clear 
the channel. One idea is a chain 
of Government-sponsored equity 
banks (perhaps under the Federal 
Reserve system) which would buy 
the preferred stock of promising 


ventures and market the suecess- 
ful ones at a profit. 

The farmer should be made self- 
supporting. 'Too much of our 
farm policy in the past has been to 
subsidize or protect the farmer 
without doing anything about his 
underlying situation. All such help 
should be coupled with policies 
that will make the subsidies un- 
necessary. The Farm Security Ad- 
ministration does this; it creates 
self-sufficient farmers. The Ameri- 
can land is still a growing point of 
freedom. But the farmer who de- 
pends on permanent government 
handouts is not free. 

Having befriended the new enter- 
priser, the Government must also 
give him room to succeed. It must 
restore the free market. This can- 
not be done by a government pol- 
icy of laissez faire. It requires a 
vast co-ordinated attack on all of 
the free market’s multifarious foes. 

Monopolies must be prosecuted. 
The Sherman Act has been on the 
books for 53 years. The U.S. is 
the only big country that has such 
a law (intelligent Englishmen wish 
they had one) and it is deeply im- 
bedded in American beliefs. But it 
was sadly neglected in enforcement 
until Thurman Arnold came along. 
And a truly liberal postwar gov- 
ernment should enforce it not only 
with all of Arnold’s zeal, but with 
more consistency and system. 

A thorough campaign against 
monopolies will require great skill 
and courage, for vested interests 
of every kind stand in the way. 
Moreover, its victims will point 
out (what is perfectly true) that a 
100 per cent free market is an 
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Buy 
War Bonds 
For a Good 


Investment 


illusory ideal that never existed, 
even in Adam Smith’s day. Even 
the Post Office, the most perfect 
monopoly, has competitors in the 
telegram and the telephone. But if 
the Government’s antitrust policy 
is realistic as well as aggressive, 
it can revive competition in many 
markets where it has needlessly de- 
clined. It can bring a downward 
pressure on those “administered” 
prices which are too high for max- 
imum volume. 


The corporate charter should 
be re-examined. “Limited liability” 
is not a natural right; it is a legal 


privilege. ‘The Supreme Court, 
not the Constitution, gave corpo- 
rations the same protection in 
their property that individuals en- 
joy. Fifty years ago all corpora- 
tions were limited in their right to 
own other corporations. They can 
be limited again. A law providing 
for some form of Federal in- 
corporation could change the 
whole course of corporate develop- 
ment. 

Such a law would be unwise if 
it reduced the size of business units 
below maximum efficiency. But 
many business units are too big 
for their own good. They have 
passed the point at which (as one 
economist describes it) “the sav- 
ings of large-scale production are 
offset by the wastes of large-scale 
oversight.” No government can 
ever locate that point exactly for 
every industry; but ours can at 
least make a start. We can oppose 
unnecessary gigantism, and ask 
corporations to prove that they 
need to be as big as they are. 

The patent system needs re- 
form. It was set up to encourage 
invention but it has been employed 
to discourage competition. Big 
companies subsidize thousands of 
inventors, but sometimes use their 
inventions for monopolistic ends. 
A few procedural reforms will do 
much to restore the patent system 
to its original function. If that 
is not enough, the Government can 
try compulsory licensing. 
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SPECIAL AID TO BANKS 


in solving wartime 


operating protlems 


The expansion of war plants and establishment of local 
Army and Navy bases have greatly increased the services 
rendered by the nation’s banks. New manpower problems 
have arisen, demanding the training of enlarged staffs. 

Manufacturers Trust Company is helping to solve 
many of these problems by affording an advisory service. 
This service is founded on our experience in handling 
increased operations. 

We cordially invite inquiries from banks regarding new 
wartime services or operating problems. 


MANUFACTURERS 
TRUST COMPANY 


PRINCIPAL OFFICE: 55 BROAD STREET, NEW YORK 
68 COMPLETE BANKING OFFICES IN GREATER NEW YORK 


© 


Member Federal Deposit Insurance Corporation 





What Manner of a Man Should 
the Banker Be? 


In 1894, at the Baltimore convention of the American 
Bankers Association, B. B. Comegys, president of the Philadel- 
phia National Bank, read a paper which was entitled ‘‘How a 
Banker Should Treat His Dealers and the Public, or What 
Manner of Man Should a Banker Be?’’ Read today, nearly 
fifty years later it holds so much that is still true and wise that 
we reprint herewith the fifteen rules that were laid down nearly 


a half-century ago. 


HHE Banker should be in per- 

fect harmony with his Direc- 
tors. This is the first and most 
important qualification, and with- 
out this there cannot be success. 
He is supposed to have been 
chosen at first by the Board, to 
carry out their views of manage- 
ment; and when they are assured, 
after experience, that he is quali- 
fied for the place, they are apt to 
leave matters very much to him. 
When vacancies in the Board 
occur, it is proper that they be 
filled by persons who will be agree- 
able associates to every member; 
but the tendency to fill vacancies, 
in every instance, by persons in 
the closest intimacy with the Presi- 
dent, should be carefully watched. 
The Banker should report to 
his Directors, at their stated meet- 
ings, all that has been done since 
they met last, which he thinks they 
would like to know or ought to 
know. I mean by this, that every 
piece of paper discounted, and 
every loan of money on collateral 
or without collateral, should be 
reported to the Board at the meet- 
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ing following the transaction, so 
that the President may be able to 
say of his Board and to his Board 
that they know everything that is 
done at bank “between Boards,” 
or may know, if they attend and 
listen. In some banks the first 
thing done when the Board comes 
to order is to report what has been 
done in the use of money since the 
last meeting; then to read a state- 
ment of the condition of the bank, 
as to its cash and what is due from 
other Banks, its means and liabili- 
ties ; then to consider the offerings 
for discount, if there are any; 
then to hear the minutes of the 
last meeting, and then to discuss 
any matters requiring the advice 
or authority of the Directors. 

A wisely constituted Board will 
rarely find it necessary to deter- 
mine questions by a call of yeas 
and nays. If the President is in 
harmony with his Directors, he is 
not likely often to present ques- 
tions which require this last re- 
sort. He will know tthe sense of 
his Board. 

2. A Banker should have some 
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preparation for his work. I do not 
mean that his whole business life 
should have been spent in a bank, 
working up through its various 
grades until he reaches the highest 
place; but that he should have had 
experience, at least as a Bank Di- 
rector and as an accountant. 
Many years ago, it was the case 
when a merchant was unfortunate 
in business from no fault of his 
own, and had no capital with which 
to recover himself, his friends 
would start an insurance company, 
or some other institution for the 
purpose of giving him a position 
and a living. If banks were ever 
created for such a purpose, it is 
quite out of the question now, be- 
cause a bank, in a large city at 
least, requires the best thought, 
the best experience and the best 
training for its successful man- 
agement that can be found. 

3. A Banker should be an edu- 
cated man. Not necessarily a 
graduate of a college, for not all 
such are educated (as is well 
known), but of such mental culti- 
vation and such knowledge of 
English, if of no other language, 
that he can express himself in 
spoken werds or written language 
so clearly that his meaning cannot 
be mistaken. If his opportuni- 
ties, at school in early life, did not 
give him this advantage, he ought 
to make up for it, if he can, by 
close study in mature life. This is 
most important in directing the 
correspondence of a bank, where 
the use of an obscure or inaccurate 
word may change the meaning of 
a sentence and so disturb or de- 
feat the purpose of the writer. If 


this is a rare gift or acquirement, 
it is none the less earnestly to be 
sought. There are times when, in 
gatherings of Bank Officers, it be- 
comes necessary to have a paper 
drawn in the form of a preamble 
and resolutions, or in some less 
formal shape, which shall clearly 
express the thoughts and conclu- 
sions which are to be commended to 
others: and there ought always to 
be Bank Officers present who can 
do this as well as professional 
writers. 

4. A Banker should have an 
analytical mind. I mean by this, 
that he should be able to see 
through the rubbish of any state- 
ment that is presented to him. For 
we know that one of our most diffi- 
cult duties is to analyze statements 
submitted either in good faith or 
otherwise, when the object is to 
obtain money or ask delay in pay- 
ment. Figures are said not to lie, 
but some of us know whether fig- 
ures do lie or not, for it depends 
upon how they are placed, as is 
the case with the position of words 
in a sentence. It has come to be 
feared that many statements made 
to Bankers by merchants, manu- 
facturers and others are very un- 
trustworthy; not merely because 
of the excessive values which the 
borrower places upon his assets, 
but because he is unable or unwill- 
ing to make a statement in proper 
form. Some of the most deplorable 
failures have occured, notwith- 
standing very attractivestatements 
have been made of the condition of 
the borrower. A well equipped 
Banker ought to know how to ask 
the most searching questions, and 
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also to know when they are truth- 
fully answered. 

5. A Banker must be thorough- 
ly familiar with all the depart- 
ments of his bank, and the opera- 
tions of each, and its relation to 
the others. This knowledge is 
necessary to enable him to decide 
promptly, questions as to the pro- 
priety or expediency of a certain 
course, which may be referred to 
him by the heads of departments. 
He must have these qualifications 
if he is to command the respect of 
his subordinates. He should know 
the exact relation which each cus- 
tomer bears to the bank and the 
value of his account. He should be 
able to give a prompt and cour- 
teous reply to a dealer making a 
request or seeking information. 
A hesitating, uncertain manner 
weakens the confidence of the 
dealer. He should be a man of 
good, sound common sense, clear- 
headed, quick and accurate in his 
judgment, cautious, and never gar- 
rulous, as he must necessarily re- 
ceive much information from his 
customers as to their financial con- 
dition, which is strictly confiden- 
tial. He must never allow sympa- 
thy or prejudice to affect his judg- 
ment. 

6. One of the most delicate sub- 
jects that can be considered by 
Bank Managers is commercial 
credit. In all well constituted 
Boards, the greatest care is used 
in such discussions. The matter is 
of daily occurrence, and nothing 
is more difficult of disposal. Men 
must talk freely with each other, 
they must tell the truth, they must 
not mislead their colleagues by the 


suppression of truth, and yet they 
are handling tools of the keenest 
edge, and the most brittle quality. 
If this is so in conversation at a 
Board, how much more difficult it 
is to give expression to such views 
in correspondence. Almost every 
day, in a large city bank, there 
come from its correspondents, 
questions as to the standing of a 
certain house or individual, or 
corporation, and the questioner 
wishes to know, and perhaps has a 
right to know, what is thought of 
the personal character, moral and 
professional, as well as financial, 
of A. B. C., whose paper is offered 
for sale, or who is asking credit 
in another market. One has need 
to be a master of phrases, to say 
what ought to be said, without 
misleading ; to tell the truth, with- 
out hurting. In fact, I say what 
will meet favorable response, in 
many of those who hear me, when I 
observe that one of the most diffi- 
cult of all the virtues to cultivate, 
a difficulty that does not grow less 
as we grow older, is TO TELL 
THE TRUTH. 

7. A Banker should be a gentle- 
man. I mean by this, that he 
should be a man of kindly, gentle 
manners; of good breeding; who 
can say “No” so gracefully that it 
will hardly hurt the feelings of 
him with whom he is talking; who 
can say “Yes” so promptly as to 
double the value of the affirmation 
by the manner in which it is made. 

I have two examples. One is 
that of a gentleman who had been 
a successful merchant, who had 
been a Bank Director for many 
years, and who, under the stress of 
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circumstances, was placed in the 
management of a bank. He was a 
person of ample means, and had 
very strong, clear perceptions of 
truth and duty. He was eminent- 
ly successful in his management, 
although he cared but little for 
some of the conditions which I 
have ventured to suggest. He was 
able to see, with intuition, the re- 
lations of any business subject 
that was presented to him, and 
came to his conclusions with ex- 
treme rapidity, and rare accuracy. 
He could hardly have been called 
popular, but he was so eminently 
good and true to his work, that the 
absence of other qualities was 
slightly, if at all noticed. 

The other example is that of a 
gentleman, also a successful mer- 
chant, having had experience as a 
Bank Director, who was invited in 
middle life to take charge of a 
large bank; who was preéminently 
gentle and kind in his intercourse 
with others; who was so good and 
pure that he was unwilling to be- 
lieve anything evil of anybody else, 
and who for more than a quarter 
of a century, managed his bank 
with great success. The integrity 
of both of these gentlemen (who 
died many years ago) was of the 
highest character. If all their good 
qualities could have been combined 
in one man, there would have been, 
in a sense which, perhaps, is never 
seen, “strength and beauty” in 
bank management. 

8. A Banker should be popular. 
In thesedays of sharp competition, 
so much depends on the favour of 
the community, that a bank, to be 
successful, needs all good influ- 


ences from without to promote its 
prosperity. It is not the popu- 
larity of the political aspirant 
which is recommended, but that 
general satisfaction with the say- 
ings and doings of the Banker, his 
management and his treatment of 
others, which attracts dealers to 
his bank, and not only makes them 
contented in these relations, but 
leads to commendation of the bank 
to other dealers. 

9. A Banker should never ap- 
propriate to his own use any com- 
missions growing out of transac- 
tions having connection with the 
funds of his own banks nor should 
he, for his own use, accept a divi- 
sion of commissions with any per- 
son, for the purchase or sale 
of securities made through the 
agency of his bank. 

The Banker should not carry 
his business home with him in a 
green bag, or in his head, for the 
reason that if he expects to live 
long and well, it will be wise to 
vary his subjects of thought. A 
man who is so devoted to his busi- 
ness that he carries it about with 
him day and by night; at home 
and abroad ; without any counter- 
irritants or counter-interests, is 
very likely to become a one-sided 
man, and a narrow man, and how- 
ever earnest he may be, and how- 
ever successful in the line of busi- 
ness which he has chosen, he is not 
likely to be broad in his views, or 
of much use to anybody outside of 
his professional business. 

10. It is hardly necessary to 
say that the Banker ought in no 
sense be a speculator in stocks. He 
should not go “long” or “short” in 
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any stocks, least of all in his own 
corporation shares. He is con- 
stantly tempted to invest in this or 
that or the other security, and the 
assurance of success which is 
promised, the ease which he can 
obtain money on proper collateral, 
or without collateral, the desire to 
become rich so as to be beyond the 
necessity of labor, the importance 
that one acquires in being known 
to be the holder of certain securi- 
ties in which the public are in- 
terested, and other considerations, 
which I need not enumerate, make 
the temptation to speculate in 
stocks by a bank officer, very diffi- 
cult to resist. 

If a Banker has a pecuniary in- 
terest in any outside business, it 
will be prudent to have no discount 
line with his House; and better 
still if the House keeps no ac- 
count in his Bank. A distinguished 
lawyer while considering whether 
he should accept the place of 
Judge of the District Court of the 
United States, said to his son-in- 
law, also a distinguished lawyer of 
large practice, “If I accept this 
Judgeship, it is with the distinct 
understanding that you shall not 
practice in this Court.” 

11. Care should be taken to 
treat subordinates with considera- 
tion. ‘They are our humble breth- 
ren in thesame work. Some of them 
may be our superiors in moral 
and mental equipment; in every- 
thing except rank or position. 
They may be better educated, bet- 
ter bred, more gentlemanly than 
we are. They have no titles, are 
not “advertised officers,” and yet 
on them depends, in large measure, 


the success of the bank. No matter 
how well qualified the officers of a 
bank may be for their places, no 
matter how earnestly and faith- 
fully they fulfil their duties, if the 
Tellers and Clerks fail in their 
duty, if they are ignorant or in- 
different as to their treatment of 
dealers and others, there cannot 
be continued success in the pros- 
ecution of business. Let it not be 
forgotten that their labors are 
very monotonous, that the hours 
of business are not broken with 
them, as with us, by the friendly 
call and the cheerful conversation, 
that unless they are changed from 
post to post, as is the custom in 
some banks (but which the clerks 
do not particularly enjoy) ; unless 
there are these periodical or fre- 
quent changes of place, their 
round of duties is monotonous to a 
degree that it is impossible for one 
not in the “ruts” to understand or 
appreciate. It may not be imper- 
tinent here to quote two lines from 
some verses published a generation 
ago: 

“The outsiders think banking is 

heaven; 
But it’s more like 
place;” 





the opposite 


especially in times of panic. Let 
us remember also, that there are 
comparatively few promotions. Of 
the many clerks in a bank, very 
few are advanced to higher or 
more lucrative places in their own 
bank by the Civil Service rule, or 
to other places by extraordinary 
qualifications. This consideration 
opens the door to temptation. The 
remuneration is rarely, if ever, too 
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generous, often it is the other way. 
Expenses, personal and family, 
even when watched closely, insen- 
sibly increase, the income is fixed, 
no outside occupation or interest 
in any business will be permitted, 
and the clerk often overworked 
and underpaid, if not controlled by 
Christian principle, is exposed to 
the temptation of helping himself 
to what he may consider a just 
compensation. And one of the 
steps to this decline is the fact, 
which ought never to be over- 
looked, viz.: that familiarity with 
large figures in the accountant’s 
department, and the actual han- 
dling of vast sums of cash by the 
Tellers, tend to weaken in the mind 
of the Teller and the Clerk, the 
sense of the value of a single dollar 
of one’s own property. It must be 
admitted that considering the 
great number of persons employed 
in the service, and the fact that 
nearly all are of very moderate 
means, and the temptation to mis- 
apply that which they are contin- 
ually handling, there is a very 
small proportion who go astray. 
When such instances occur, the 
statement is spread broadcast over 
the land, under such captions as 
“another bank man gone wrong,” 
etc. But the actual number is 
very small. 

These and other matters of a 
similar nature lead me to say that 
a wise Banker will treat his sub- 
ordinates with unvarying, kindly 
consideration. He will greet them 
cordially as he meets them in the 
morning, or as he passes their 
desks; he will have sincere sym- 
pathy with them in their trials and 


sorrows; he will not discourage 
free conversation; when not un- 
dignified ; he will welcome any sug- 
gestions from them as to the im- 
provement of the machinery of the 
bank; he will never fail to recog- 
nize them as gentlemen, in the 
street or wherever he may meet 
them; in short, while maintaining 
his own proper dignity, he will 
treat them as his personal friends. 
It is an important thought, that 
the clerks in a bank are in more or 
less confidential relations with the 
upper officers. They hear conver- 
sation, the purport of which is 
never to be known outside the 
walls. They are necessarily aware 
of transactions between the bank 
and its dealers, entirely right in 
their nature and not in any sense 
in violation of law, which are of 
the most confidential nature and 
never to be spoken of outside. 

12. In order to create and pre- 
serve proper discipline in the bank, 
the President, if he be the Chief 
Manager, should not manage the 
clerks. This properly belongs to 
the Cashier, and he ought, with 
the concurrence of the President, 
to place the clerks in their proper 
positions. The Cashier should be 
responsible for the well-doing and 
the well-being of all who are sub- 
ordinate to him, and only men of 
good character and good habits 
should be employed in the service 
of a bank. 

13. It is important to the suc- 
cess of a bank that close and 
cordial relations be cultivated with 
Bill Brokers and Bankers, outside 
of the chartered banks. In the 
larger cities, a possibly undue pro- 





A VALUABLE AID... 


BANK BOND INVESTMENT 


AND 


SECONDARY RESERVE 
MANAGEMENT 


By PAUL M. ATKINS 


Expert in Security Valuations 
Before the Courts and Board of Tax Appeals 
Special Liquidator of Securities for the 
Comptroller of the Currency, 1932-1987. 


Subjects discussed 
in this book 


The Non-Local Earning Assets 
of a Bank—a Management 
Problem 

The Analysis of the Balance 
Sheet Position of a Bank 

The Analysis of the Income 
Position of a Bank 

The Analysis of the Past His- 
tory of a Bank 

The Evaluation of Securities 
—a General Discussion 

The Evaluation of U. S. Gov- 
ernment Securities 

The Evaluation of State and 
Local Government Securi- 


ties 

The Evaluation of Railroad 
Securities 

The Evaluation of Public 
Utility Securities 

The Evaluation of Industrial 
Securities 

Economic, Business and Polli- 
tical Factors 

Sources of Economic, Finan- 
cial and Political Informa- 
tion 

The Primary Reserves of a 
Bank 

Secondary Reserve Policies 
and Programs 

Investment Account Policies 
and Programs 

The -Purchase and Sale of 
Securities 





: ions one compact volume contains the 
most complete and thorough discus- 
sion yet to appear of that difficult and 
perplexing phase of banking administra- 
tion—the management of the bond port- 
folio of a bank. 

An increasing amount of attention and 
discussion have been given in_ recent 
months to the bond portfolios of banks 
and to the analysis of securities by bank- 
ers, but practically nothing has been said 
or written on the question of how to deter- 
mine what bonds the individual bank 
needs to meet its own particular require- 
ments. Here, at last, is an answer to 
many of the questions in this field which 
have been plaguing bankers for years. 


You Must “Know Your Bank’’ 


That it is necessary for a bank to have 
sound policies and programs if it is to 
manage its secondary reserve and its in- 
vestment account successfully, is the 
central idea around which this book is 
written. Coupled directly and imme- 
diately with this basis concept is the thesis 
that, in order te accomplish this end, the 
first step for every banker to take is to 
study and analyze his own bank for the 
purpose of policy formations and admin- 
istration in this field. As Mr. Robert M. 
Hanes, former President of the American 
Bankers Association, says, you must 
*““know your bank.” 


Price $5.00 


BANKERS PUBLISHING COMPANY 


465 Main Street 


Cambridge, Mass. 





ih Ee ns te EES 


aan aan 


ithe mci asia tl A 


nts ina ten tobi 


Pine lines Rah aL 





i 


1 dati A Cah ars we arn 


Sh Sha as PREP A 


paneer eniatalbctit That arabs daite na tes 


Pacmliiah RAK G Ble noe < oce an inna m6 





THE BANKING LAW JOURNAL 837 


portion of the commercial paper 
taken by banks comes through Bill 
Brokers. These gentlemen have 
their personal relations with the 
banks, and naturally their prefer- 
ences. They represent the bor- 
rowers, and receive compensation 
from them, and the borrowers have 
satisfactory reasons for getting 
their money through the Brokers, 
and often it is to the bank’s advan- 
tage to get single name paper 
through the brokers, rather than 
directly from the borrower, for the 
obvious reason that the proposi- 
tion to renew the paper is freer 
from embarrassment. 

14. A wise Banker will not al- 
low too much of his time in the 
hours of business, to be taken up 
by persons who call socially, or to 
discuss subjects, however good 
and worthy, which have nothing to 
do with the bank. All this is very 
agreeable, but while thus engaged, 
a dealer who has business matters 
to discuss, or a Broker who has 
paper to sell, looks in, and sees 
the Banker engaged and _ turns 
away to another market. 

15. I have said elsewhere, that 
a Bank is created and sustained 
not solely for the purpose of mak- 
ing money and paying large divi- 
dends to the owners of its shares. 
We have high authority for say- 
ing that it is not the chief end 
of the individual man to make 
money and become rich. While it 
is eminently proper that a mer- 
chant, manufacturer, mechanic, 
railroad manager or farmer 


should conduct his business on 
high principles; dealing justly 
with his competitors; taking no 


‘unfair advantage of the ignor- 


ance of others; requiring faith- 
ful service and giving just re- 
muneration, it is also the office of 
a well-managed Bank so to ad- 
minister its affairs, that it shall 
always be ready to aid, within 
proper limits, legitimate enter- 
prises for the public good; not 
overworking or underpaying its 
employees, nor retaining in its 
employment persons of unworthy 
character, but holding up before 
the community in which it is lo- 
cated a model Bank in all its fea- 
tures. The community has a right 
to claim uprightness of all its 
citizens, and it has an equal right 
to claim it of all Banks and other 
financial institutions; for all the 
money in the country, except what 
is in the Treasury of the United 
States or in the pockets of the 
people, is in the custody of banks, 
trust companies or bankers, by 
whatever name they may be called: 
and it is of the utmost importance 
that the business of such institu- 
tions should be conducted by men 
of high personal character. 
When drummers are sent out 
who go through the country call- 
ing upon bank officers flaunting 
their own statements, (not em- 
phasizing any dead wood con- 
cealed therein), and comparing 
them with the statements pub- 
lished by the city correspondents 
and Reserve Agents of the banks 
they are calling upon, and always, 
of course, to the prejudice of the 
said Reserve Agents; is it not per- 
tinent to ask, whether these “Na- 
poleons of finance” are contribut- 
ing anything to the honor or the 
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dignity of the business in which 
we are engaged? 

Gentlemen of the American 
Bankers’ Association — fellow- 
workers in a good cause, we have 
the custody, the control of thou- 
sands of millions of money. The 
enormous aggregate of our busi- 
ness may well give dignity to the 
position of those who administer 
trusts so sacred. If some who 
have been engaged in the same 
work have forgotten their obliga- 
tions, and abused their privileges, 
and met the consequences, let it 
make us all the more sensitive to 
our duty. If there are those in 
our positions, now engaged in con- 
cealing or falsifying statements 
and facts and figures, let them re- 
member that if not brought to ac- 
count and exposed and punished 
here, there is a final audit which 
none can escape. 

Finally. Many of us are in the 
afternoon of life, and our faces 
are turned toward the swiftly de- 
clining sun. We have seen the 
most and best of life; our places 
will soon be filled by others; for 
the world cannot do without Banks 
and Bankers. Let us so live and 
so discharge the duties of our high 
office, that those who come after 
us shall find nothing in our records 
difficult of explanation, and noth- 


ing requiring apology. 
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LEGAL BANKING ARTICLES 


By Joseru A. Nose of the Massachusetts Bar 





Named Beneficiary Entitled to United States Savings 
Bonds Under Federal Law 


Where United States Savings Bonds issued under federal 
statute are payable to a named beneficiary on death of the reg- 
istered owner who is a Pennsylvania resident, as authorized by 
Treasury Regulations, the Pennsylvania law regarding testa- 
mentary disposition of property is not applicable and on the 
death of the registered owner, the bonds are payable to the 
named beneficiary, who is the sole and absolute owner thereof, 
and not to the registered owner’s estate. This decision was 
rendered by the United States District Court, Pennsylvania, in 
United States v. Dauphin Deposit Trust Co., 50 Fed. Supp. 73. 

The decedent, William Garverich, a resident of Pennsylva- 
nia, purchased five Series G, United States Savings Bonds, 
each of the maturity of $1,000. These bonds were issued as of 
January 1, 1942; each bond was registered as follows: “Mr. 
William G. Garverich, Dauphin, Pennsylvania, payable on 
death to Mrs. Nellie G. Heck.” Subsequent thereto the de- 
cedent died without having presented and without having sur- 
rendered to a Federal Reserve Bank or the Treasury Depart- 
ment any of the five bonds for payment. Later defendant 
bank qualified as executor of the decedent’s estate. The de- 
fendant Heck, the named beneficiary, had no knowledge of 
decedent’s transaction regarding the bonds and there was no 
delivery of the bonds to her as they remained in the possession 
of the decedent until the time of his death. Defendant bank, as 
executor of decedent, presented the bonds for payment and 
payment was refused. The United States Government, plain- 
tiff in the instant case, sought by this proceeding to judicially 
determine whether the savings bonds became by virtue of their 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 605. 
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terms, Federal Statutes and United States Treasury regula- 
tions, the property of defendant Heck, the named beneficiary 
of the bonds, or whether the said bonds became the property of 
the estate of the decedent registered owner. 


Defendant bank contended that the decedent’s attempted 
disposition of the bonds to defendant Heck was testamentary 
in character; that the laws of succession of Pennsylvania were 
in’ force and effect prior to the purchase of the bonds; that the 
contract between the United States and the decedent was 
entered into subject to operation of said succession laws, and 
that the defendant as duly appointed executor was entitled to 
the redemption value of the bonds for the purpose of adminis- 
tration of decedent’s estate. Plaintiff contended that the regu- 
lations promulgated by the Secretary of the Treasury in con- 
nection with the Second Liberty Bond Act have the force and 
effect of law; that the regulations must be read into the con- 
tract with the plaintiff, so as to become a part thereof; that the 
laws applicable thereto and which govern the contract and the 
enforcement thereof are not the laws of Pennsylvania, but the 
Federal Laws, which preémpt the field of applicable law and 
preclude the exercise of current authority. Under this conten- 
tion plaintiff claimed that defendant Heck was the sole and 
absolute owner of the bonds and the proceeds thereof. 

The savings bonds in question were issued under and their 
transfer and ownership controlled by Section 22 of the Second 
Liberty Bond Act as added by the act of February 4, 1935, 49 
Stat. 21, as amended by the Public Debt Act of 1941, Act of 
February 19, 1941, 55 Stat. 7; Title U. S. C. A. Sec. 757 C. 
The regulations in force at the time of decedent’s death and at 
present in force and governing Series G bonds are contained 
in Treasury Department Circular No. 580, Fifth Revision (7 
F., R. 5158), Section 3154 which provides three methods of 
registration, one of the prescribed methods being: Two persons, 
beneficiary form; Subpart L, Sec. 315.84 of said regulations 
provides for payment or re-issue in registrations under the 
names of two persons in beneficiary form as follows: 


“A bond registered in the name of one person payable on 
death to another, will be paid to the registered owner during 
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his lifetime upon his properly executed request as though no 
beneficiary had been named in the registration.” 

It was held that the defendant Heck, the named beneficiary 
of the bonds, was the sole and absolute owner thereof, inas- 
much as they were issued under Federal Statute and payable 
to defendant Heck as authorized by Treasury regulations. The 
Pennsylvania law regarding testamentary disposition of prop- 
erty was not applicable. The following conclusions of law 
were stated by the court in its discussion: 

1. Under the law of the Commonwealth of Pennsylvania, the 
bonds in controversy constitute a contract between the United States 
of America and William G. Garverich, wherein Nellie G. Heck is the 
donee beneficiary. Commonwealth v. Great American Indemnity 
Co., Appellant, 312 Pa. 183, 167 A. 793; Restatement of the Law 
of Contracts, §§ 133, 185, 345. The rights of the beneficiary, Nellie 
G. Heck, arise solely from this contract and not, from sale, devise or 
gift. 

2. Congress is given the power under the Constitution in Article 
1, Section 8; clause 2, “To borrow Money on the credit of the 
United States.” Issuance of the involved Savings Bonds under the 
Second Liberty Bond Act is an exercise of this power. 

3. Article 6, clause 2, provides “This Constitution, and the Laws 
of the United States which shall be made in Pursuance thereof; and 
all Treaties made, or which shall be made, under the Authority of 
the United States, shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any Thing in the Con- 
stitution or Laws of any State to the Contrary notwithstanding.” 

4. Because the Federal Government is a party to the contract 
this is a Federal contract which is necessarily controlled by the 
Federal law. It is based upon the exercise of the power delegated to 
Congress to borrow money on the credit of the United States. Erie 
R. Co. v. Tompkins, 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188, 114 
A. L. R. 1487, does not apply. The borrowing power necessarily in- 
cludes the power to fix the terms of the Government’s obligations. 
Legal Tender Case, 110 U. S. 421, 48 S. Ct. 122, 28 L. Ed. 204. The 
Treasury regulations are within the authority given the Secretary of 
the Treasury by the Congress and have the force of Federal law. 
United States v. Birdsall, 233 U. S. 223, 34 S. Ct. 512, 58 L. Ed. 930; 
United States v. Janowitz, 257 U. S. 42, 42 S. Ct. 40, 66 L. Ed. 120. 

5. Rules and regulations prescribed by administrative bodies and 
officers and which are adopted pursuant to authority of an act of Con- 
gress, so long as they are reasonably adapted to the enforcement of the 
act, and are not in conflict with express statutory provisions, have the 
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force and effect of law. Maryland Casualty Co. v. United States, 251 
U. S. 342, at page 349, 40 S. Ct. 155, 64 L. Ed. 297. 

6. Each of said bonds, together with the Statutes, Treasury Regu- 
lations, and Circulars constitute a valid and binding contract deter- 
mining the rights of the parties therein and that ownership and title 
to the said bonds are controlled by Section 22 of the Second Liberty 
Bond Act, as amended, and the aforesaid Treasury Regulations and 
Circulars. 

Discussion 

Defendant contends that under the laws of the Commonwealth of 
Pennsylvania it is legally bound to adminster well and truly the goods 
and chattels, rights and credits possessed by William G. Garverich in 
his lifetime; that his attempted disposition of the bonds to Mrs. Nellie 
G. Heck was testamentary in character; that the laws of succession of 
the Commonwealth of Pennslyvania were in force and effect prior to 
the purchase of the bonds; that the contract between the United States 
and William G. Garverich was entered into subject to the operation of 
the said succession laws and that defendant is entitled to the redemp- 
tion value of the bonds for the purpose of administration. Under this 
contention the defendant executor presented the bonds for payment 
and payment was refused. 

The Government filed a reply to the Claim, denying the jurisdic- 
tion of the Court over the counterclaim. Inasmuch as the counterclaim 
comprises the same questions of fact and law, this court will consider 
the whole controversy on the basis of the complaint. 

Counsel for the Government maintain that this is a question of na- 
tional importance, the decision of which will affect the sale of such 
bonds and the borrowing of money by the United States on favorable 
terms. It would necessarily follow that conduct of a global war, re- 
quiring the expenditure of extraordinarily large sums of money, might 
meet with serious reverses if any conflict of authority should adversely 
affect the ability of the Federal Government to control all phases of 
financing that war. 

It is the contention of counsel for the Government that the regula- 
tions promulgated by the Secretary of the Treasury in connection with 
the Second Liberty Bond Act to have the force and effect of law; that 
the Regulations must be read into contract between the United States 
and William G. Garverich so as to become a part thereof ; that the laws 
applicable thereto and which govern the contract and the enforcement 
thereof are not the laws of the Commonwealth of Pennsylvania, but the 
Federal laws, which preémpt the field of applicable law and preclude 
the exercise of concurrent authority. Under the contention the Gov- 
ernment claims that Nellie G. Heck is the sole and absolute owner of 
the bonds and the proceeds thereof. 
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Chief Justice Marshall, in the case of McCulloch v. Maryland, 4 
Wheat. 316, at page 405, 4 L. Ed. 579, March 7, 1819, stated “This 
government is acknowledged by all to be one of enumerated powers. The 
principle, that it can exercise only the powers granted to it, would 
seem too apparent to have required to be enforced by all those argu- 
ments which its enlightened friends, while it was depending before the 
people, found it necessary to urge. That principle is now universally 
admitted. But the question respecting the extent of the powers actu- 
ally granted is perpetually arising, and will probably continue to 
arise, so long as our system shall exist. In discussing these questions, 
the conflicting powers of the general and State governments must be 
brought into view, and the supremacy of the respective laws, when 
they are in opposition, must be settled. 


“If any one proposition could command the universal assent of man- 
kind, we might expect it would be this—that the government of the 
Union, though limited in its powers, is supreme within its sphere of 
action. This would seem to result necessarily from its nature. It is 
the government of all; its powers are delegated by all; it represents all, 
and acts for all. Though any one State may be willing to control its 
operations, no State is willing to allow others to control them. The 
nation, on those subjects on which it can act, must necessarily bind its 
component parts. But this question is not left to mere reason: the 
people have, in express terms, decided it, by saying, ‘this constitution, 
and the laws of the United States, which shall be made in pursuance 
thereof,’ ‘shall be the supreme law of the land,’ and by requiring that 
the members of the State legislatures, and the officers of the executive 
and judicial departments of the States, shall take the oath of fidelity 
toit. The government of the United States, then, though limited in its 
powers, is supreme; and its laws, when made in pursuance of the con- 
stitution, form the supreme law of the land, ‘anything in the constitu- 
tion or laws of any State to the contrary notwithstanding.’ ” 


It is stated in Irvine v. Marshall et al, 20 How. 558 at page 563, 
15 L. Ed. 994: “Another error, . . . is seen in the supposition that the 
contracts of the Government with respect to subjects within its con- 
stitutional competency are also local, confined in their effect and opera- 
tion strictly to the situs of the subjects to which they relate. The true 
principle applicable to the objection just noted, and by which that 
objection is at once obviated, we hold to be this: That within the pro- 
visions prescribed by the Constitution, and by the laws enacted in 
accordance with the Constitution, the acts and powers of the Govern- 
ment are to be interpreted and applied so as to create and maintain a 
system, general, equal, and beneficial as a whole.” 


To quote again from Chief Justice Marshall in McCulloch v. Mary- 
land, 4 Wheat. 316, at pages 406 and 436, 4 L. Ed. 579, “among the 
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enumerated powers of government, . . . we find the great powers to lay 
and collect taxes; to borrow money; to regulate commerce; to declare 
and conduct a war; and to raise and support armies and navies. The 
sword and the purse, all the external relations, and no inconsiderable 
portion of the industry of the nation, are entrusted to its government. 
It can never be pretended that these vast powers draw after them others 
of inferior importance, merely because they are inferior. Such an idea 
can never be advanced. But it may with great reason be contended, 
that a government, entrusted with such ample powers, on the due execu- 
tion of which the happiness and prosperity of the nation so vitally 
depends, must also be entrusted with ample means for their execution. 
The power being given, it is the interest of the nation to facilitate its 
execution. It can never be their interest, and cannot be presumed to 
have been their intention, to clog and embarrass its execution, by with- 
holding the most appropriate means. Throughout this vast republic, 
from the St. Croix to the Gulf of Mexico, from the Atlantic to the 
Pacific, revenue it to be collected and expended, armies are to be 
marched and supported. The exigencies of the nation may require that 
the treasure raised in the north should be transported to the south, that 
raised in the east, conveyed to the west, or that this order should be 
reversed. Is that construction of the constitution to be preferred 
which would render these operations difficult, hazardous, and expen- 
sive? Can we adopt that construction (unless the words imperiously 
require it), which would impute to the framers of that instrument, 
when granting these powers for the public good, the intention of im- 
peding their exercise by withholding a choice of means?” 

“ ... the States have no power by taxation or otherwise, to retard, 
impede, burden, or in any manner control, the operations of the con- 
stitutional laws enacted by Congress to carry into execution the powers 
vested in the general government. This is, we think, the unavoidable 
consequence of that supremacy which the constitution has declared.” 

These savings bonds are issued and sold throughout the United 
States. Application to the issue and sale of these securities of state 
law would lead to a great diversity of rules regulating title and 
redemption and would subject the entire financing plan of the Federal 
Government to exceptional uncertainty by making identical transac- 
tions subject to the vagaries of the several states. This constitutes 
another example in the constantly increasing list of cases where appli- 
cation of the doctrine of Erie R. Co. v. Tompkins, supra, will lead to 
more confusion in the Federal law. 

From the foregoing findings of facts, conclusions of law, and dis- 
cussion, the Court enters the following: 

And Now, this 18th day of May, 1943, it is stand and decreed 
that the defendant, Nellie G. Heck, is the sole and absolute owner of 
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aforesaid bonds numbered M-282810G, M-282811G, M-282812G,,.M- 
282813G, and M-282814G, and is entitled to immediate possession 
thereof and to payment of the principal thereof upon appropriate 
request or at maturity, as well as to collect payment of interest there- 
on until surrender thereof. = 


———————————Eee 


Novation of Indebtedness by Note Not Affected by 
Taint of Usury of Original Transaction 


Where a note is executed to protect a bank against loss of 
money collected by a person on notes and lease sale contracts 
and applied to use of the person, though said notes and con- 
tracts are assigned to the bank as collateral security for loans 
to said person, such a note is a bona fide novation of the in- 
debtedness of said person to the bank. Under such circum- 
stances the fact that the original transaction is tainted with 
usury would not affect the note given as a novation of the 
debt. Berry v. Bank For Savings And Trusts, Supreme 
Court of Alabama, 14 So. Rep. (2d) 129. 

A partnership engaged in the sale of refrigeration equip- 
ment entered into an agreement with plaintiff bank for financ- 
ing of lease sale contracts and monthly installment notes. of 
purchasers of said equipment. The arrangement with plain- 
tiff bank was as follows: The notes or contracts were indorsed 
by the partners and delivered to plaintiff bank, six per cent 
was deducted from the face of the notes as interest and ten per 
cent was deducted and deposited with the bank to the credit of 
the partnership in what was designated a “reserve fund.” The 
balance was paid over to the partners. The “reserve fund” 
bore no interest and was left with plaintiff bank as collateral 
security for the payment of the notes or contracts out of which 
it was deducted, and for any other obligations that the part- 
nership might incur with plaintiff bank. The “reserve fund” 
remained the property of the partnership but was not with- 
drawable, except by consent of plaintiff bank, so long as the 
aggregate amount of the notes or contracts indorsed to the 
bank by the partnership exceeded the “reserve fund.” Each 
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individual note or lease sale contract was carried on the books 
of plaintiff bank in the name of the maker, the maker notified 
of the transfer to plaintiff bank and the payments made 
directly to plaintiff bank by the maker. Under this arrange- 
ment the partnership and plaintiff bank handled approximately 
ninety notes or lease sale contracts. 

Plaintiff bank also made other loans to the partnership 
under this plan, making the same deductions, with the excep- 
tion that in these particular loans the makers were not noti- 
fied of the assignments of the notes or lease sale contracts to 
plaintiff bank. Subsequent to these latter loans, the part- 
nership collected money from the makers of the notes or 
lease sale contracts which was not applied on the loans made 
to the partnership by plaintiff bank, but was allegedly with- 
out consent or knowledge of the bank, misappropriated by the 
partnership. Upon discovery of the misappropriation, plain- 
tiff bank demanded that the payments of these loans be 
secured. Thereupon defendant, a brother of one of the part- 
ners was asked by his brother to sign as co-maker the partner- 
ship note, payable to plaintiff bank in the sum of $7,500. This 
note was renewed from time to time and some credits entered 
thereon. At the time this note was executed, the notes upon 
which payments had been collected by the partners and misap- 
propriated by them were returned to the partnership. There 
remained a “reserve fund” of $4,700 held by plaintiff bank, 
but a loss was incurred on one loan and plaintiff bank pur- 
suant to provisions in this particular note, permitting plaintiff 
bank to apply any collateral held by it for failure of payment, 
credited the $7,500 note of the partnership with the sum of 
$4,741.23 and charged it against the “reserve fund.” 

Plaintiff brought this action against defendant for the 
balance of the note. Defendant contended that the original 
ninety transactions were loans made by plaintiff bank to the 
partnership and was one continuous transaction and that the 
creation of the “reserve fund” was a plan to cloak usury, and 
that the “reserve fund” should be augmented by interest 
charged on these transactions. 

It was held that each transaction was separate and dis- 
tinct from all other transactions, and that each transaction 
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constituted a sale or discount of the notes or lease sale con- 
tracts. The note sued on was not a renewal of the notes re- 
turned to the partnership. There was a bona fide novation 
of the debt of the partnership by the execution of the $7,500 
note and therefore the transaction was not affected by any 
taint of usury which might have arisen, were the transaction 
not a bona fide novation of the debt. In its opinion, the court 
wrote: 


The evidence is ample to support a finding by the trial court 
that each transaction was separate and distinct from all other trans- 
actions, and that each transaction constituted a sale or discount of 
the notes or lease sale contracts. Admitting for the argument, that 
the bank realized more than eight per cent on the transactions by 
subtracting ten per cent from the face of the notes or lease sale con- 
tract and holding it in the “reserve fund,” if the transaction was a 
purchase by the bank of the commercial paper of the customers of 
Smith and Berry, the transaction was not usurious. The mere fact 
that the bank purchased the notes or lease sale contracts at a dis- 
count beyond the legal rate of interest does not constitute the trans- 
action an usurious one. Saltmarsh v. Planters & Merchants’ Bank, 
17 Ala. 761; Capital City Ins. Co. v. Quinn, 73 Ala, 558; King v. 
People’s Bank, 127 Ala. 266, 28 So. 568; Hart v. Adler, 109 Ala. 467, 
19 So. 894; Scott v. Taul, 115 Ala. 529, 22 So. 447; Woodall & 
Son’s v. Peoples’ National Bank, 153 Ala. 576, 45 So. 194; Orr v. 
Sparkman, 120 Ala. 9, 23 So. 829; Holmes v. Bank of Fort Gaines, 
120 Ala. 493, 24 So. 959; Commercial Credit Co. v. Tarwater, 215 
Ala. 123, 110 So. 39, 40, 48 A. L. R. 1437; Valley Mortgage Co. v. 
Patterson, 30 Ala. App. 492, 8 So. 2d 213. 

The note sued on is a renewal of a note dated September 22, 1939, 
executed and delivered by appellant under the circumstances outlined 
above, and upon the execution and delivery of which, certain notes, 
together with the security securing them, were delivered to Smith and 
Berry. It is insisted that the note sued on is nothing more nor less 
than a renewal of the notes delivered or returned to Smith and Berry, 
and that the returned notes were tainted with usury on account of the 
deduction of ten per cent from the amount of the notes which was held 
by the bank in the “reserve fund.” But we need not, and do not, 
decide whether the returned notes were tainted with usury. 

The note sued on was executed and delivered to protect the bank 
against the loss of money collected by Smith and Berry, and by them 
wrongfully applied to their own use. And while it is true that if the 
original transaction was tainted with usury the infirmity adheres to 
all subsequent transactions, having the effect of a device for evading 





848 THE BANKING LAW JOURNAL 


the usury statute. But this is not so as to a bona fide novation of 
the debt. Rudisill Soil Pipe Co. v. Eastham Soil Pipe & F. Co., 210 
Ala. 145, 97 So. 219; 66 C. J. 260, section 227. 

The finding of the trial court to the effect that there was a bona 
fide novation of the debt or debts is amply supported by the evidence. 

The evidence is in direct conflict as to whether or not the “reserve 
fund” and other so called extra collateral was to be applied first to the 
payment of the note signed by appellant or to other obligations of Smith 
and Berry to the bank. The trial court found that it was to be ap- 
plied first to other obligations. We are in accord with this finding. 


EEE 


Liability of Bank for Misappropriation of Trust Funds 
by Depositor 


Where a trustee in bankruptcy deposits, in his personal 
account in a bank, checks payable to him as said trustee, the 
bank which permits withdrawal of such trust funds from 
trustee’s personal account without knowledge of misappro- 
priation of the funds by the trustee and without receiving 
any benefit from such misappropriation itself is not liable for 
loss sustained by surety company on trustee’s bond due to 
such misappropriation. A bank does not become privy to a 
misappropriation by merely paying or honoring the checks 
of a depositor drawn upon his individual account, in which 
there are, in the knowledge of the bank, credits created by 
deposits of trust funds. This was decided in the case of 
American Surety Co. of New York v. First National Bank 
in West Union, United States District Court, West Vir- 
ginia, 50 Fed. Supp. 180. 

In this case one Ware opened a personal checking account 
in defendant bank. In this account Ware placed personal 
and trust funds without segregating them in any way. Later 
Ware was duly appointed trustee in bankruptcy of a bank- 
rupt estate and furnished a surety bond of $5,000 with plain- 
tiff as surety. Subsequently thereto Ware received eight 
checks totaling $4,050, paid by a gas company as royalties 
due and belonging to bankrupt. 

These checks were payable to the order of “Clyde C. Ware, 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 418. 
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Trustee in bankruptcy of Eli Nutter, Stuart Building, West 
Union, W. Va.” Ware indorsed the checks in blank as 
trustee in bankruptcy and presented them to an employee of 
defendant bank, with the request that the proceeds of said 
checks be deposited to the credit of Ware’s personal account. 
Later Ware withdrew all of such funds by his personal checks 
and such checks were paid in due course. No part of the pro- 
ceeds of the eight checks or any other assets of the bank- 
rupt estate were used to pay over drafts or other personal 
obligations of Ware to defendant bank. None of the checks 
was countersigned by a referee in bankruptcy or other officer 
of the court. 

Upon discovery of the default in the bankrupt estate 
caused by the alleged misappropriation by Ware, he was 
removed as trustee and a successor appointed in his stead. 
Upon demand of the new trustee, plaintiff surety company 
upon being adjudged to be liable to bankrupt estate paid 
$5,000, and took an assignment of the claim from new trustee. 
Four years after payment of its liability to bankrupt estate, 
plaintiff brought this action against defendant bank seeking 
to recover the sum of $4,843.62 being the amount paid by 
plaintiff as surety for default of Ware as trustee. 

Plaintiff contended that defendant bank was liable inas- 
much as it permitted Ware as trustee to deposit checks pay- 
able to him as trustee in bankruptcy to his personal account 
in defendant bank, and thereafter permitted Ware to with- 
draw such funds by personal check allegedly to Ware’s own 
use. Plaintiff further contended that defendant bank had 
actual knowledge of the trust character of the funds, and 
actual or constructive notice that they were being misappro- 
priated and that with such knowledge defendant bank be- 
came a party to the fraud by paying the checks and thus 
liable to plaintiff surety company. Defendant contended 
that it had no knowledge of either the trust character of the 
funds or of the alleged misappropriation, and that it was 
under no duty to inquire or investigate the purpose for which 
the funds were being used. 

It was held that upon the evidence the plaintiff failed to 
prove that any officer or employee of defendant bank had 
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notice or knowledge of Ware’s alleged misappropriation of 
the trust funds, nor were any of the proceeds of these checks 
paid or received by defendant bank for its benefit. There 
was no duty imposed upon defendant bank under the cir- 
cumstances of this action to make inquiry as to how or for 
what purpose Ware was using these funds. Defendant bank 
was not liable to plaintiff surety company for Ware’s alleged 
misappropriation of the trust funds. In its opinion, the court 
said: 


No part of the proceeds of any of such checks, or any other 
assets of the bankruptcy estate were used to pay overdrafts or other 
personal obligations of Ware to the bank. The bank did not profit 
or receive any benefit from the manner in which Ware negotiated and 
applied the proceeds of these checks, other than that incident to the 
relationship between bank and depositor. I see no merit in the con- 
tention of the plaintiff that the bank did receive a benefit, “ in that, 
since Ware had no money of his own in the account any advances 
made to him or on his order were in the nature of overdrafts or loans 
secured, in the eyes of the bank at least, by deposit of trust moneys 
to which the bank had and took recourse when Ware, contrary to the 
bank’s hopes and expectations, turned out to be financially irrespon- 
sible and unable to pay his obligations to the bank or others out of 
his own money.” An overdraft is the payment by a bank from its 
funds of a check drawn upon it by a depositor who does not have 
sufficient funds on deposit to pay the check. Whatever else he did, 
Ware did not overdraw his general account. At all times he had 
enough money in the account to pay all checks drawn against it. 

In an effort to show actual knowledge by the bank of the trust 
character of the funds and that the bank actually knew that the 
funds which they were then paying out were being misappropriated 
by Ware, the surety company called Ware, J. A. Freeman, cashier, 
and G. W. Hill, assistant cashier of the defendant bank. Ware said 
he kept a general account in the bank into which he deposited all kinds 
of funds, personal and otherwise, including money which came into 
his hands as special commissioner and trustee, which funds were 
always withdrawn by checks signed “Clyde C. Ware”; that he did 
not inform the officers or employes of the bank that these checks did 
not belong to him, and never told them what he was doing with his 
money. He was asked whether the officers of the bank knew that he 
was misappropriating any trust funds and replied, “I certainly know 
they did not.” 

The cashier testified that he did the “head” work at the bank, 
made reports and sometimes took in deposits; that he saw the deposit 
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slip for the $4,050 deposit but did not raise any objection; that. an 
examination of the checks would have indicated that they were bank- 
ruptcy funds, but he did not know whether they belonged to the bank- 
ruptcy estate, or whether Ware could have gotten hold of the funds 
in some other legal angle of the bankruptcy case. He stated that he 
never saw the checks withdrawing the money until the morning he 
testified; that an examination of them would indicate that they were 
not for the benefit of the bankrupt estate, but none of the employes 
of the bank examined the checks as they came in, to see for what 
purpose the money was being used; that they would not have time 
to do this; that in accepting a deposit to a personal account, they 
were interested in seeing that the checks were all right, properly en- 
dorsed, signed and properly drawn; and in honoring checks drawn 
on that account and other accounts they did not investigate to see 
for what purpose the money was being used, but looked only to see that 
the check was properly written, signed by the maker and endorser, 
and that there was sufficient money on deposit to pay the same. He 
denied that any officer or employe of the bank knew that these funds 
were being used to pay personal debts, and stated that he first learned 
of the misappropriation when Ware made his final settlement. 

G. W. Hill, assistant cashier, who posted checks said that the 
first time he knew that the $4,050 deposit was a trust fund was the 
day the bank was notified that it was being sued; that he did not now 
know for what purposes the checks drawn against the account were 
used, other than what was shown on the checks themselves, and in post- 
ing these checks and others he paid no attention to that matter; that 
he had no knowledge or thought in mind that Ware was misappro- 
priating any of the money. He knew that Ware was accustomed 
to putting trust funds in his general account at the bank “and pre- 
sumed that he was in keeping close tab on each deposit.” 

These three bank employes were the only witnesses offered by 
the plaintiff. After hearing them testify and observing their de- 
meanor, it is quite clear to me that no officer or employe of the bank 
had notice or knowledge of Ware’s misappropriation of these trust 
funds. In this respect plaintiff has failed in its proof. We must 
now look to the legal effect of its failure to show such notice or 
knowledge. 

Many cases have arisen involving the liability of a bank, where, 
with actual or constructive knowledge of the character of trust funds, 
the bank has permitted a customer to deposit such trust funds in his 
personal account with the result that they were thereafter misapplied. 
Some of these cases are confusing because they do not mention the 
very fundamental distinction between misapplications made by the 
bank itself or made for its benefit, and those in which the bank 
merely pays to other persons checks regularly drawn against the 





852 THE BANKING LAW JOURNAL 


account. The difference has very properly resulted in different rules. 
If the bank itself receives the trust funds to pay individual debts due 
it, with actual or constructive knowledge of their trust character, 
it becomes a transferee, and it is the ordinary case of tracing a trust 
fund. In such cases the general rule is that where there are words 
indicating a representative or fiduciary capacity following the 
name of a payee, indorser, or indorsee on commercial paper 
deposited in a bank, the bank is chargeable with notice of 
the trust character of the instrument. Restatement, Trusts, 
§ 297 (0), 7 Am. Juris. 373; 61 A. L. R. 1401, 1402. Where the 
bank has itself taken the trust funds for its own benefit in any identi- 
fiable form, it must surrender them unless it can show that it was 
a bona fide purchaser for value without notice. If it actually knew 
of the trust, or if the circumstances are such as to incite inquiry and 
to lead to knowledge, it does not stand in the position of a bona fide 
purchaser without notice, but by accepting such payment participates 
in the misappropriation. United States Fidelity & Guaranty Co. v. 
Hood, 1940, 122 W. Va. 157, 7 S. E. 2d 872. This general rule 
is just and equitable because the bank loses nothing except what it 
should never have had. When, however, one seeks to hold a bank 
liable, not for what it has that belongs to another, but to pay what 
others received, the result is very different. In such case the trust 
fund is not traced into the hands of the bank, but out of the bank to 
those who got the money on checks which the customer drew. The 
bank has nothing which it ought to surrender. It is sought to be 
punished for surrendering the money to the wrong persons. Such is 
the case now under consideration. To hold the bank liable in such 
circumstances, it is always necessary to show the further fact that the 
bank had notice of the misappropriation. Grace v. Corn Exchange 
Bank Trust Co., 1941, 287 N. Y. 94, 38 N. E. 2d 449; 115 A. L. R. 
649. Though there are some decisions to the contrary, according 
to the great weight of authority, a bank is not charged with notice 
of misappropriation by any agent or fiduciary merely because the 
latter deposits to his individual account a check payable to or en- 
dorsed by him in his fiduciary capacity. 7 Am. Jur. 376; New 
Amsterdam Casualty Co. v. Robertson, 129 Or. 663, 278 P. 963, 64 
A. L. R. 1402; Restatement, Trusts, § 324 (d). Neither is such 
fact sufficient to charge the bank with notice of a fraudulent intent 
to misappropriate the trust funds, nor require it to make further 
inquiry, nor require it to supervise the subsequent distribution of the 
funds by examination of the checks drawn on such account, or other- 
wise. See 5 Michie Banks and Banking, 187, citing as authority 
upon this point the case of United States Fidelity & Guaranty Co. 
v. Home Bank, 77 W. Va. 665, 88 S. E. 109. This is one of the 
leading cases in the country upon the subject here involved, and a 
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case which is cited with approval by most text writers. Restatement, 
Trusts, 324 (g). .See, also, Bischoff v. Yorkville Bank, 218 N. Y. 
106, 112, N. E. 759, 761, L. R. A. 1916F, 1059, wherein the court 
said: “A bank does not become privy to a misappropriation by merely 
paying or honoring the checks of a depositor drawn upon his indivi- 
dual account in which there are, in the knowledge of the bank, credits 
created by deposits of trust funds. The law does not require the 
bank, under such facts, to assume the hazard of correctly reading 
in each check the purpose of the drawer, or, being ignorant of the 
purpose, to dishonor the check. The presumption is, and after the 
deposits are made remains, until annulled by adequate notice or 
knowledge, that the depositor would preserve or lawfully apply the 
trust funds. The contract, arising by implication of law, from a 
general deposit of moneys in a bank is, that the bank will, whenever 
required, pay the moneys in such sums and to such persons as the de- 
positor shall direct and designate. Although the depositor is draw- 
ing checks which the bank may surmise or suspect are for his personal 
benefit, it is bound to presume, in the absence of adequate notice to the 
contrary, that they are properly and lawfully drawn.” 5 Michie 
Banks and Banking, 129, and cases there cited. In such cases we 
must always keep in mind that the bank is in no way enriched, that it 
did not select the fiduciary, and is giving a character of service which 
should not be charged with the peril of such liability. Those for whom 
the fiduciary acts can find their protection in his financial worth, in- 
tegrity, or his bond. The surety can protect itself by joint control 
of bank deposits and by timely audits of the fiduciary account. 
Rodgers v. Bankers’ National Bank, 179 Minn. 197, 229 N. W. 90, 
93. The uniform Fiduciaries Act, which has been adopted in several 
states embraces this policy of nonliability of the bank. It is obvious 
that any other rule would throw upon a bank the duty to inquire 
as to the appropriation of all trust funds deposited with it. Such a 
duty would practically put an end to the banking business. No bank 
could possibly conduct business if, without fault on its part, it were 
held accountable for the misconduct of its depositors who occupy 
some fiduciary relation to the fund placed by them with the bank. 
Duckett v. National Mechanics Bank, 86 Md. 400, 38 A. 983, 39 
L. R. A. 84, 63 Am. St. Rep. 513; Helena v. First National Bank, 
173 Ark 197, 292 S. W. 140, 141; 5 Michie Banks and Banking, 132. 

When checks are regularly drawn it is the bank’s general duty 
to pay them so long as the funds last without making inquiry into 
the propriety of the customer’s order to pay. Board of Chosen Free- 
holders v. Newark City National Bank, 48 N. J. Eq. 51, 21 A. 185. 
The bank is entitled to and should assume that the customer is honest. 
“Tt is only when the bank knows that an actual misappropriation is 
intended or is in progress that it should decline such a deposit or 
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refuse to honor regular checks against it on pain of being itself held 
liable for misappropriation. The penalty thus visited ought to 
be supported by the mala fides of a fraudulent intent, or by a neg- 
ligence so great as to show wilful ignorance. Simple neglect to en- 
quire about circumstances which ought to have excited attention is 
not enough, just as it is not enough to prove a want of good faith 
in purchasing negotiable paper.” Atlanta & St. A. B. R. Co. v. 
Barnes, 5 Cir., 95 F. 2d 273, 276; Connecticut Fire Ins. Co. v. Com- 
mercial Nat. Bank, 5 Cir., 87 F. 2d 968. 

For authorities contrary to the general rule see United States 
Fidelity & G. Co. v. People’s Bank, 127 Tenn. 720, 157 S. W. 414; 
Bank of Hickory v. McPherson, 102 Miss. 852, 59 So. 934; Mitchell 
v. First Nat. Bank, 203 Ky. 770, 263 S. W. 15. 

Defendant’s liability must be tested by the law of West Virginia. 
Erie R. Co. v. Tompkins, 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188, 
114 A. L. R. 1487; Metropolitan Life Ins. Co. v. Goodwin, 4 Cir., 
92 F. 2d 274. The leading case of United States Fidelity & Guaranty 
Co. v. Home Bank, supra [77 W. Va. 665, 88 S. E. 111], states the 
West Virginia law as follows: “To render a bank of deposit liable for 
the default or misappropriation by a fiduciary of a trust fund de- 
posited it must have actually participated therein, or with knowledge 
reaped some benefit therefrom, as by itself appropriating the money 
or receiving it in payment of some individual indebtedness of the 
fiduciary to it, and thereby rendering itself liable as trustee or 
otherwise.” 

In that case checks payable to “Dever Boring, Administrator of 
R. M. Boring, Decd.” were endorsed by Boring as such administrator, 
and, at his direction, credited to his individual account. The com- 
plaint charged that defendant permitted him to draw out a part of 
such funds “on his individual checks and to be thereby appropriated 
to his own use, in violation of and in breach of his trust, and that he 
thereafter died insolvent and indebted to said estate in the sum which 
plaintiff as his surety on his bond had been required to pay for his 
defalcation as aforesaid; Third, that defendant, at the times it so 
received said checks and credited the same to the individual account of 
Dever Boring, had notice that the same represented funds belonging 
to the estate of Rachael M. Boring, deceased, and were not 
the individual fundseof said administrator; and, moreover, that if de- 
fendant did not have actual knowledge of the fiduciary character of 
said funds, it was chargeable with notice thereof upon the face of the 
checks, and that it was its duty to have placed the same to the credit 
of Dever Boring, as administrator, and not to his individual ac- 
count; and furthermore should not have permitted him to withdraw 
the same or any part thereof upon his individual checks, and thereby 
to appropriate the said money to his own use, and whereby defend- 
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ant, along with said Dever Boring, was guilty of the unlaw- 
ful conversion and misappropriation of said money, and liable with 
him to the said estate and to the heirs of said Rachael M. Boring, and 
that plaintiff as surety and by right of subrogation or substitution 
is now entitled to recover from it the amount paid in discharge of 
said liability; and the prayer of the bill is for a decree against de- 
fendant for the amount so paid by it on account of its liability on 
said bond.” 

In holding that the complaint did not state a cause of action, the 
court pointed out that it is not alleged that the bank reaped any bene- 
fit from the deposits, “and it is not charged that the bank in any 
other way participated in the misappropriation of the money or the 
default of the administrator, nor that it had any knowledge of the 
fact or intention to so misappropriate the fund, other than what 
might be derived from the face of the checks deposited and those upon 
which the funds deposited were drawn out... .” 

The court continued: “For ought a bank would know a check 
though payable to its depositor in some representative or fiduciary 
character, the money would belong absolutely to him, and represent 
money already paid out by him in discharge of his fiduciary liability ; 
the bank cannot assume that money paid out on checks of a fiduciary 
is being misappropriated, and it has the right to assume that it is 
being properly appropriated, at least until it has actual notice to the 
contrary. To place the burden of supervising all such accounts 
upon a bank of deposit would be unreasonable, and one which few 
institutions, if any, would be willing to assume; indeed it would be 
unbearable, and to do so would in many cases deprive all fiduciaries 
of banking privileges, and work a detriment to estates and fiduciaries 
generally.” ‘This case was cited and approved in United States Fi- 
delity & Guaranty Co. v. Hood, 1940, supra. The same case was 
cited and approved in Cocke’s Adm’r v. Loyall, 150 Va. 336, 143 S. E. 
881, 884, wherein the court said: “Banks are essential factors of 
modern business life. A tremendous and increasing proportion of the 
business of the country is transacted through them. Their primary 
function is to guard not their depositors but their deposits, and in the 
exercise of this function they should be held to a strict accountability. 
This is required by reason and by law. Beyond this sphere their 
actions should be measured by the same rules as measure the actions 
of others. Any other standard would be artificial, or at least dis- 
criminatory. . . . To hold them liable when they have received no 
benefits nor violated any contract, express or implied, would be to 
measure their acts by more stringent rules than are applied to others.” 
Plaintiff takes the position that “it is sufficient to show, . . . that de- 
fendant’s employes were aware or would have been aware of Ware’s 
irregularities, had they made inquiry ....” Such is not the general 
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rule and is not the law in West Virginia. ‘There was no duty upon the 
defendant bank under the circumstances of this case to make inquiry 
as to how or for what purpose Ware was spending these funds. The 
facts stated show that the bank had every reason to presume that 
Ware was honest and trustworthy. He was a successful young at- 
torney and his reputation for integrity was of the highest in that 
community. The bank did not doubt his honesty, neither did the 
surety company, because it was willing to sign his bond, and to 
assume actual liability for his conduct, without requiring joint control 
of the trust assets. The bank was not extending him credit, and had 
no particular reason to inquire into his honesty, much less conduct 
any type of inquiry to save the surety company harmless from a lia- 
bility which it voluntarily assumed for profit. It seems far fetched 
for plaintiff to insist so vehemently that the bank should now pay to 
the surety company what it lost, because the bank “took chances” and 
placed too much faith in Ware. 

To state these legal principles is to answer the similar charges 
made by plaintiff in this case. The presumed innocence and good 
faith of the bank has not been disproved by the plaintiff. Plaintiff 
has failed to show the essential requirements for recovery under these 
general legal principles and particularly as required in West Virginia. 

Reference has been made by plaintiff to Bankruptcy General 
Order 29, 11 U. S. C. A. following section 53, which requires checks 
to be countersigned by the judge or referee when money is withdrawn 
from a designated and qualified depository of bankruptcy funds. The 
defendant bank was not such a designated depository, and did not re- 
ceive the funds as such. General Order 29 and provisions of the 
bankruptcy law intended to afford adequate protection to the bank- 
rupt estate are not designed to define the liabilities of banks 
generally having relations with trustees in bankruptcy, their commands 
being directed to the designated depository and the trustee, and the 
law applicable generally to a bank receiving deposits of fiduciary funds 
controls, even though the funds belong to a judicial or official trust 
and their deposit is a violation of a law defining the duties of the proper 
custodians. Rodgers v. Bankers’ National Bank, supra, 9 C. J. S., 
Banks and Banking, § 294, p. 611, 5 Michie Banks and Banking, 130; 
New Amsterdam Casualty Co. v. Robertson, supra. In Manufac- 
turers’ Trust Co. v. United States, etc., Co., 122 Misc. 726, 204 N. 
Y. S. 105, 110, where a statute was violated by the trustee depositing 
trust funds in his individual account, it was held that the trust com- 
pany was not liable for a dissipation of the trust funds unless it had 
actual notice or participated in the conversion. This same principle 
is recognized in plaintiff’s brief wherein he states: “It is not contended 
by the plaintiff that there is anything in the federal statutes, rules and 
orders, which, without more, imposes an absolute liability in the prem- 
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ises upon the defendant.” See, also, Southern Surety Co. v. West 
Side State Savings Bank, 207 Iowa 910, 223 N. W. 865. 

Defendant asserts that this action is barred by the statute of limita- 
tions (Ch. 55, Art. 2, § 12, W. Va. Code). The statute provides 
that if the action is of such a nature that in case a party die it can 
be brought by or against his personal representative, the period of 
limitation is five years, otherwise one year. Both parties agree that 
in West Virginia the test of survival depends upon the question of 
whether the injury to property was direct. Horton v. Tyree, 102 W. 
Va. 475, 185 S. E. 597. Defendant says that the complaint alleges 
indirect and not direct injury to the property of the bankruptcy es- 
tate, and that the limitation period is one year. I am unable to agree 
with defendant on this point. The grievance complained of is not one 
perpetrated through the agency of another. The bank is charged 
with a direct violation of the property rights of the creditors of the 
bankruptcy estate, in that, jointly with the trustee, it made away 
with the trust funds, and was a party to the fraud. It was because of 
this very broad allegation in the complaint that I overruled defendant’s 
motion to dismiss the complaint. 

For the reason stated, judgment may be entered for the defendant 
with costs. 


————— 


Purchaser of Demand Draft Entitled to Restitution 
of Money Paid Because of Impossibility of 
Presentment for Payment 


Where one purchases demand drafts from a bank drawn by 
said bank through its New York office upon same bank as 
drawer at its Manila office, but war between United States 
and Japan renders delivery and presentation for payment at 
Manila office impossible, and the bank retaining money paid 
by purchaser has not changed its position by reason of the 
transaction, there is a complete failure of consideration and 
purchaser is entitled to rescission and restitution of money paid 
to bank. This was decided by the Appellate Division of the 
Supreme Court of New York, in the case of Kerr S. S. Co., 
Inc. v. Chartered Bank of India, Australia and China, 42 
N. Y. Supp. (2d) 509. 

On November 28, 1941, plaintiff steamship company pro- 
cured from defendant bank documents in the form of demand 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 352, 1305. 
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drafts to pay to the order of a steamship agency in Manila, 
Philippine Islands, 37,000 Philippine pesos. ‘The documents 
(original and duplicates) were drawn by defendant bank as 
drawer, through its New York office upon the same bank as 
drawee, at its Manila office. On the same day both plaintiff 
and defendant bank forwarded the documents necessary to 
complete the transaction by mail to Manila. The documents 
undelivered at destination were returned to plaintiff and 
defendant bank in New York because of war between the 
United States and Japan rendered delivery or presentation 
impossible to defendant bank’s Manila office either by the 
payee or the holder. Defendant bank could not make pay- 
ment even if originals had been presented. This condition 
with respect to transmission, presentation and payment still 
exists. In March, 1943, plaintiff returned to defendant the 
original and duplicate draft and demanded repayment of the 
sum of $18,437.10 paid to defendant bank, less any reasonable 
charge defendant bank might make for issuance and expenses 
incurred. Defendant bank returned documents to plaintiff 
and denied liability to repay plaintiff. 

Plaintiff elected to rescind the transaction and brought 
this action to rescind the purchase of the demand drafts and 
for money had and received. Defendant bank admitted 
plaintiff never received any part of the money plaintiff paid 
on the issuance of the documents and that it had not changed 
its position by reason of the transaction. Defendant con- 
tended that the transaction was a purchase and sale of a 
draft and negotiable instrument without qualifying condition, 
thus being an executed transaction not subject to rescission, and 
further contended that as drawn it was still obligated accord- 
ing to the tenor of the instrument, that presentment for pay- 
ment was still to be made at the place specified, and that the 
only effect of war was to excuse presentation or payment until 
suspension of communication ended. 

It was held that inasmuch as defendant bank’s position 
was unchanged by the transaction and in view of the fact that 
the documents could not be forwarded, presented or paid, 
there was a complete failure of consideration and the plaintiff 
could elect to rescind the transaction and was entitled to re- 
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imbursement of the money paid to defendant bank. In its 
opinion, the court said: 


Under the provisions of Negotiable Instruments Law, Section 
210, a bill of exchange is an order in writing addressed “by one 
person to another”; under Section 214 when the drawer and drawee 
in such bill are the same person, the holder may treat the instrument at 
his option “either as a bill of exchange or a promissory note.” See 
Pavenstedt v. New York Life Ins. Co., 208 N. Y. 91, 95, 96 N. 
E. 104, Ann. Cas. 1913A, 805. It is conceded that here the drawer 
and the drawee are the same persons. Plaintiff is accordingly entitled 
to treat the document as a promissory note. It is also conceded that 
defendant has not changed its position by reason of the transaction, 
¢. g., as by buying pesos at the November, 1941, rate or otherwise. No 
third party has any intermediate obligation as is the case where a true 
draft is drawn upon a drawee who is not also the drawer; nor does any 
third party hold any intermediate or other claim against defendant. 
All the documents were returned to defendant, there was nothing out- 
standing on which liability against it could be predicated. Defendant 
still has the $18,437.10 plaintiff paid. War has made impossible per- 
formance of defendant’s primary obligation and defendant’s Philip- 
pine office has been taken from it and closed. The decuments cannot 
be forwarded, presented or paid in accordance with their terms. There 
is complete failure of consideration. On this record if plaintiff does 
not obtain rescission, the documents may never be paid and clearly 
weren’t paid within the interval contemplated by the agreement. 

Cases relied on by defendant in which the drawer and the drawee 
were distinct and separate persons, or in which the drawer changed his 
position to his detriment, are clearly distinguishable. Gravenhorst v. 
Zimmerman, 236 N. Y. 22, 189 N. E. 766, 27 A. L. R. 1465, on which 
defendant especially relies is by analogy at least in plaintiff’s favor. 
That case involved a transfer of German marks in March, 1917, by 
wireless from defendant here to a designated payee at a designated 
bank in Berlin, Germany. By reason of World War I the marks were 
not placed to the credit of the payee until January, 1930. The Court 
of Appeals reversed summary judgment in plaintiff’s favor on the 
ground that there were issues of fact, but overruled the contention that 
there was an executed sale. The court did say, by way of dicta, 
that a true draft is the symbol of equivalent of money as it is. 
But the court obviously had in mind a draft in which the drawer and 
the drawee are (as the sender and the payee were in the Gravenhorst 
case) separate and distinct persons. In such case when the draft is 
issued nothing remains to be done by the drawer that is executory in 
character. In this case the document was drawn by the drawer on it- 
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self and the drawer was still required to keep its promise to provide 
the credit and to make payment. Rescission and restitution to plain- 
tiff of the money paid defendant does not injure defendant; whereas 
unless compelled to make restitution defendant is unjustly enriched. 


Due-Borrowers Accounts Taxable As Deposits 


Where a federal savings and loan association makes a 
loan secured by a construction mortgage and, after receiving 
an assignment of the proceeds of the loan from the borrower, 
places the amount of the loan and any additional fund placed 
with it by the borrower to the credit of a due-borrowers ac- 
count, for which a so-called breakdown is kept showing the 
various transactions under which the assignee is to disburse the 
fund for borrower’s benefit, the credits in due-borrowers ac- 
count are deposits under statutory: provisions, which the fed- 
eral savings and loan association is required to report for 
assessment for taxation. Second Federal Savings & Loan 
Ass’n of Cleveland v. Evatt, Supreme Court of Ohio, 49 N. 
E. Rep. (2d) 756. 

Plaintiff, a federal savings and loan association (herein- 
after referred to as plaintiff bank) invested money, subscribed 
by its members, in home construction loans. After an appli- 
cation for a mortgaged loan was approved and the note and 
mortgage signed by the borrower, an agreement and break- 
down sheet was signed by the borrower assigning the fund to 
appellant authorizing plaintiff bank to supervise in every de- 
tail the construction of the building for which the particular 
loan was granted and to pay from the proceeds of the loan 
any additional funds deposited by borrower all bills and con- 
tracts incident to the construction of the home. Subsequent 
to the signing of the note and mortgage, plaintiff debited its 
Joan account and credited its loans in process account and 
thereafter proceeded to pay the bills and contracts incident 
to construction of the home without the approval of the bor- 
rower. Under its agreement the proceeds of the loan and 





NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1506. 
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any additional funds placed with plaintiff bank were assigned 
to plaintiff and no accounting was made to the borrower until 
the completion of the building and the final payment was made 
to the contractor or material men. Upon filing of its tax re- 
turns the tax commissioner, defendant in the instant case, 
added to the taxable deposits as reported by plaintiff bank 
such loans in process and due-borrowers accounts of plaintiff 
bank as hereinabove described. 


Upon appeal to the Board of Tax Appeals, from the tax 
commissioner’s action, the Board held such loans in process 
accounts taxable as deposits. From this decision plaintiff 
appealed. Plaintiff bank contended that when borrowers 
executed the so-called breakdown sheet they relinquished all 
control over the money which was realized from their loans 
and therefore, such amounts so assigned to plaintiff bank ceased 
to be deposits within provisions of the statutes. Defendant 
contended that the credits in the due-borrowers account in such 
a transaction were general deposits for a specific purpose and 
taxable as such. 


It was held that under statutory provisions the word “de- 
posits” as defined, included not only general deposits but 
special deposits and deposits for a specific purpose. When 
plaintiff bank made a loan to its borrower, it created a credit 
in the borrower’s benefit. When plaintiff bank took an as- 
signment of that credit which was to be used on behalf of 
the borrower, a “deposit” within the meaning of the statutes 
was created which plaintiff bank was obliged to report as tax- 
able for assessment of tax. In its opinion, the court said: 


“While the word “deposit” originally connoted a bailment, that 
meaning has long since become obsolete in banking and no longer ap- 
plies unless accompanied by some modifying term such as “special de- 
posit” or “deposit for a specific purpose.” Except in such special 
cases a deposit creates the relationship of debtor and creditor. 5 Zoll- 
mann, Banks and Banking, Perm. Ed., p. 151, § 3154; Union Proper- 
ties, Inc. v. Baldwin Bros. Co., 141 Ohio St. 303, 47 N. E. 2d 983. 
However, the word “deposit” as defined in Section 5324, General Code, 
includes not only general deposits but special deposits and deposits for 
a specific purpose. 

While money is still the subject of deposits, yet the greater volume 
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of bank deposits is created by the mere transfer of credits such as re- 
sult from the deposits of checks and drafts or are such as are created 
by borrowings from a financial institution which, instead of passing 
money out to the borrower, merely credits his account with the amount 
borrowed. 

When appellant made a loan to its borrower it created a credit in 
the borrower’s behalf. When appellant took an assignment of that 
credit which was to be used on behalf of the borrower a deposit within 
the meaning of Section 5324, General Code, was created. 

Appellant being a financial institution as defined in Section 5407, 
General Code, and required by Sections 5411-1 and 5411-2, General 
Code, to report all taxable deposits as the term “deposits” is defined 
in Section 5324, General Code, which deposits are to be assessed for 
taxation under Sections 5328-1, 5406 and 5412, General Code, we are 
of the opinion that the decision of the Board of Tax Appeals is 
reasonable and lawful and such decision is hereby affirmed. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Similarity of Corporate Name of Banks Insufficient 
to Prevent Use of Name 


National Bank in North Kansas City v. Bank of North Kansas City, 
Kansas City Court of Appeals, Missouri, 172 S. W. Rep. (2d) 967 


Where the corporate names of a national bank and a state bank 
located in the same city are so similar that persons using due care 
and caution, such as the public generally are capable of using, would 
likely be deceived and misled by the similarity, proper relief will be 
granted to the corporation having prior legal claim to a particular 
corporate name. However, if the evidence does not warrant this 
conclusion, then relief will not be granted 

Plaintiff, a national bank, organized under the laws of the United 
States, since its corporate inception was engaged in the banking 
business in the city of North Kansas, Missouri, under various cor- 
porate names. From 1933, it had assumed the present name of The 
National Bank in North Kansas City, and was continuously engaged 
in the banking business since that year. The defendant, a state bank 
organized under State laws in 1905 under the corporate name of 
‘‘Bank of Nashua,’’ was located in Nashua, Missouri, until 1940 
when it moved its place of business to North Kansas City and changed 
its name from ‘‘Bank of Nashua’’ to ‘‘Bank of North Kansas City.”’’ 
Plaintiff sought by this proceeding to enjoin defendent from using 
and carrying on its banking business in North Kansas City under 
the corporate name of ‘‘Bank of North Kansas City.’’ Plaintiff 
eontended that corporate name of defendant was an imitation of 
the corporate name of the plaintiff and so similar thereto that it 
was calculated to deceive, mislead and confuse the public, confuse 
plaintiff’s customers and induce erroneous belief that defendant bank 
was the same as plaintiff bank. Defendant denied plaintiff’s allega- 
tions. There was evidence that plaintiff was the only bank in the 
locality for many years and was frequently referred to as ‘‘North 
Kansas City Bank,’’ ‘‘Bank of North Kansas City,’’ ‘‘Northtown 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 114. 
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Bank,’’ and ‘‘Bank at North Kansas City.’’ There was also evidence 
of letters addressed to plaintiff bank being received by defendant 
and that checks drawn on other banks were received by plaintiff 
bank from its depositors for credit to their account; that the checks 
were indorsed ‘‘Pay to the order of Bank of North Kansas City,’’ 
‘‘To the order of North Kansas City Bank,’’ and that such indorse- 
ments might lead to confusion but had not done so at the time of trial. 

It was held upon the evidence that the corporate name of the 
plaintiff bank was different from the corporate name of the defendant 
bank. The chief distinction between the two being the word ‘‘Na- 
tional’’ in plaintiff’s name, which denoted that the bank was 
organized under federal law and subject to federal control, whereas 
defendant bank was a state bank. This distinction was one generally 
recognized by the plaintiff. From the facts it was concluded that 
the corporate names of the plaintiff and the defendant were not so 
similar that the public was likely to be deceived, misled and confused. 


Suit by the National Bank in North Kansas City, a corporation, 
against the Bank of North Kansas City, a corporation, for an injunction. 
Decree for defendant, and plaintiff appeals. 

Affirmed. 

Simrall & Simrall, A. L. Cooper, and Butler Disman, all of Kansas 
City (Cooper, Neel & Sutherland, of Kansas City, of counsel), for 
appellant. 

Lawson & Hale, of Liberty, and Ryland, Stinson, Mag & Thomson, 
of Kansas City, for respondent. 


CAVE, J.—This is an appeal from a decree in favor of defendant 
(respondent) entered by the Cireuit Court of Clay County in an equity 
suit filed by plaintiff (appellant), in which it sought to enjoin the 
defendant from using and carrying on its banking business in North 
Kansas City under the corporate name of ‘‘Bank of North Kansas City.’’ 

The relief prayed for was predicated on the allegations that the 
corporate name of said defendant was an imitation of the corporate 
name of plaintiff and so similar thereto that it was calculated to and 
did deceive, mislead and confuse the public and the present and prospec- 
tive customers of plaintiff, and induced the erroneous belief that de- 
fendant bank was the same as plaintiff bank. 

In substance, the petition alleged that plaintiff was a banking cor- 
poration organized and existing under the national banking laws of the 
United States, and had -been, since the date of its incorporation, June 26, 
1933, engaged in the general banking business in the City of North 
Kansas City, Clay County, Missouri, with a paid-up capital stock of 
$50,000; that it had established and enjoyed a valuable banking business 
in said city and the surrounding territory, and had acquired and enjoyed 
the confidence and trust of the people of that community by reason of 
its financial responsibility and the manner in which it had conducted 
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its banking business; and that for many years appellant had been 
commonly known and referred to among the business institutions and 
inhabitants of said community as the ‘‘North Kansas City Bank.’’ 
That defendant was a banking corporation organized and existing under 
the banking laws of the State of Missouri, with a paid-up capital stock 
of $12,000, and was then engaged in the general banking business in 
the town of Nashua in Clay County, Missouri, but that by corporate 
action it had changed its name from ‘‘Bank of Nashua’’ to ‘‘Bank of 
North Kansas City,’’ had increased its capital stock to the amount of 
$25,000 and was proceeding to change its location from Nashua to 
North Kansas City; and that it had refused and declined to rechange 
its name, although requested so to do by plaintiff; and prayed that 
defendant be perpetually enjoined from using and carrying on its 
banking business in North Kansas City under the name of ‘‘Bank of 
North Kansas City.’’ 

Defendant’s answer admits certain allegations, such as the incorpora- 
tion of the two banks, but specifically denies the essential allegations 
made in the petition. 

Trial was had before the court resulting in a judgment for the 
defendant and dismissal of plaintiff’s petition. 

Appellant makes a number of: assignments of error, but the effect 
of all are that, under the pleadings and evidence, the court committed 
error in finding the issues for the defendant and dismissing plaintiff’s 
petition. 

There is no question about the proper incorporation of the plaintiff 
and defendant, and they both are engaged in the banking business in 
North Kansas City, a rapidly growing municipality; and that their 
places of business are located approximately three blocks apart. The 
evidence disclosed that the plaintiff was first incorporated in April, 1913, 
as The National Bank of North Kansas City under the banking laws 
of the United States; that thereafter the name was changed to The 
National Bank and Trust Company of North Kansas City; and then 
in 1933 was again changed to the present name of The National Bank 
in North Kansas City ; that during all that time it had been continuously 
engaged in the banking business in North Kansas City and at the time 
of trial had deposits of approximately two million dollars, 

The record also disclosed that the defendant was incorporated as a 
state bank in 1905 and located at Nashua, Clay County, Missouri, with 
the corporate name Bank of Nashua. It had continuously done a general 
banking business under that corporate name, at Nashua, until in May, 
1940, it took the necessary steps to increase its capital stock and to 
change its name from Bank of Nashua to Bank of North Kansas City, 
and to move its place of business to North Kansas City. On January 19, 
1942, the Commissioner of Finance of the State of Missouri issued a 
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certificate changing its location from Nashua to North Kansas City, 
and its name from Bank of Nashua to Bank of North Kansas City. 

There was evidence that plaintiff was sometimes referred to by people 
in and about North Kansas City as the ‘‘Bank of North Kansas City,”’ 
‘“North Kansas City Bank,’’ ‘‘Northtown Bank,’’ and ‘‘Bank at North 
Kansas City.’’ But it was also in evidence that for many years just 
prior to the filing of this suit, plaintiff was the only bank in North 
Kansas City, and it seems clear from such evidence that when people 
referred to it by any of the above names they meant to refer to the only 
bank in North Kansas City, and not to any definite, well established trade 
or corporate name. 

There was evidence that nine separate letters addressed to defendant 
and received by it were in fact intended for plaintiff; that checks drawn 
on other banks were received by plaintiff from its depositors for credit 
to their account that were endorsed ‘‘Pay to the order of the Bank of 
North Kansas City,’’ or ‘‘To the order of North Kansas City Bank’’; 
that such endorsements might lead to confusion and embarrassment but 
had not done so at the time of trial; that plaintiff had received telephone 
calls daily that were intended for defendant; and that packages and 
merchandise had been received by it that belonged to defendant. Such 
other evidence as is pertinent will be noted in the discussion of the 
questions of law submitted in the briefs. 

It is not contended that the corporate names are identical ; therefore, 
eases dealing with that situation are of little assistance. There is no 
evidence that the defendant changed its corporate name and moved its 
place of business for the purpose of deceiving, confusing and misleading 
the public and thereby damage plaintiff, and cases discussing such a 
condition are of no aid. ’ 

Plaintiff’s theory, as set out in its petition and followed in the 
evidence at the trial, is that because of the similarity of names it is calcu- 
lated to, and will, deceive, mislead and confuse the public and plaintiff’s 
present and prospective customers, and will, in due course, induce the 
erroneous belief in the minds of the public that the defendant bank is 
the same as the plaintiff bank and that in dealing with the defendant 
bank it is in fact dealing with the plaintiff bank, and thereby irreparably 
damage the plaintiff. It is generally recognized that the name of a 
corporation is a necessary element of its existence and the right to its 
exclusive use will be protected upon the’same principal that persons 
are protected in the use of trade marks. State ex rel. Hutchinson v. 
McGrath, 92 Mo. 355, 5 S. W. 29; Investor Pub. Co. v. Dobinson, C. C., 
72 F. 603. But that general doctrine is not broad enough to protect 
every corporation from the adoption by another corporation of a similar 
name under certain conditions and circumstances. As was said by our 
Supreme Court in the Hutchinson case, supra, 92 Mo. loc. cit. 358, 5 
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S. W. loc. cit. 31: ‘‘It is difficult to state a precise rule by which one 
name may be said to be an imitation of another, in the sense of the 
statute. Where, however, the names so far resemble each other that a 
person using that care, caution, and observation which the public uses 
and may be expected to use, would mistake one for the other, then the 
new name is to be regarded as an imitation of the former.’’ In the 
case of International Trust Co. v. International Loan & Trust Co., 153 
Mass. 271, 26 N. E. 698, 695, 10 L. R. A. 758, the Supreme Court of 
Massachusetts stated the doctrine in this language: ‘‘It is not sufficient 
that some person might possibly be misled, but the similarity must be 
such that ‘any person with such reasonable care and observation as the 
publie generally are capable of using and may be expected to exercise 
would mistake the one for the other.’’’ Citing eases. This is the 
generally accepted rule in the federal and state courts, but there seems 
to be a lack of uniformity in applying that doctrine. The courts in 
some states are much more liberal in granting relief than in others. 

It seems clear to us that the name The National Bank in North 
Kansas City is quite different from the corporate name Bank of North 
Kansas City. The dominant feature of plaintiff’s title is ‘The National.’’ 
This denotes that it is a bank organized under the federal banking laws 
and subject to federal control and supervision. The public generally 
recognizes and understands many of the differences in a national and 
a state bank, and we can see no justifiable basis for the contention that 
the names are so similar that persons and institutions, in-the use of 
reasonable care, are likely to ‘be deceived thereby. 

The word ‘‘bank’’ is generic, indicating the kind of business carried 
on by that institution, and no corporation can secure the exclusive right 
in a given community to the use of that word. Sanders v. Utt, 16 Mo. 
App. 408; Furniture Hospital v. Dorfman, 179 Mo. App. 302, 166 S. W. 
861; Detroit Sav. Bank v. Highland Park State Bank of Detroit, 201 
Mich. 601, 167 N. W. 895. It is also the general rule that’ when they 
are properly descriptive, the use of geographical words (North Kansas 
City) in a business name will not be enjoined, in the absencé of estoppel 
or actual fraud, or public misleading. Delaware & Hudsow Canal Co. 
v. Clark, 13 Wall. 311, 20 L. Ed. 581; Columbia Mill Co.v. Alcorn, 
150 U. S. 460, 14 S. Ct. 151, 37 L. Ed. 1144; Detroit Sav. Bank v. 
Highland Park State Bank of Detroit, supra; American Brewing Co. v. 
St. Louis Brewing Co., 47 Mo. App. 14; Wolf Bros. & Co. v. Hamilton- 
Brown Shoe Co., 8 Cir., 165 F, 413; A. J. Reach Co. v. Simmons Hard- 
ware Co., 155 Mo. App. 412, 135 S. W. 503; and Umpqua Broccoli 
Exchange v. Umqua Valley Broccoli Growers, 117 Or. 678, 245 P. 324. 
While no case involving geographical name of a bank has arisen in 
Missouri, our courts have followed the general rulé on this question 
announced in other states. We do not mean to hold that the use of a 
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generic or geographical name may not be enjoined if it is purely fanciful, 
false, or misleading, but that situation does not exist here. 

We have considered the specific cases cited by the plaintiff where 
the names were so similar that the court prohibited the use by the 
defendant, but a careful reading of those cases and the corporate names 
involved, we think, distinguish them from the case under consideration. 
Without lengthening the opinion to distinguish each case, we merely 
refer to them as follows: Drugs Consolidated, Inc. v. Drug Inc., 16 
Del. Ch. 240, 144 A. 656; Grand Rapids Furniture Co. v. Grand Rapids 
Furniture Shops, 221 Mich. 548, 191 N. W. 939; In re Albany City Sav. 
Inst., 116 Mise. 561, 190 N. Y. S. 334, 200 App. Div. 848, 191 N. Y. 
S. 913; Middletown Trust Co. v. Middletown Nat. Bank, 110 Conn. 13, 
147 A. 22; Delaware Charter Co. v. Delaware Charter Service Co., 
16 Del. Ch. 246, 144 A. 659. For other cases where the courts have 
apparently been more liberal in allowing the use of similar corporate 
names, we can cite New York Trust Co. v. New York County Trust Co., 
125 Mise. 735, 211 N. Y. 8. 785; In re Los Angeles Trust Co., 158 Cal. 
603, 112 P. 56; Michigan Sav. Bank v. Dime Sav. Bank, 162 Mich. 297, 
127 N. W. 364, 139 Am. St. Rep. 558; Peoples Trust Co. of Pittsburg v. 
Safe Deposit & Trust Co. of Pittsburg, 259 Pa. 62, 102 A, 412; Silver 
Laundry & Towel Co. v. Silver, Mo. App., 195 S. W. 529; Soft-Lite 
Lens Co. v. Optical Service Co., Mo. App., 1383 S. W. 2d 1078. 

Plaintiff contends that although geographical and generic names are 
not capable of exclusive appropriation in corporate names, nevertheless 
Missouri has, in effect, done away with the common law rule by specific 
statutes, and directs our attention to Sections 5015 and 7940, R. 8. 1939, 
Mo. R. S. A. §§ 5015, 7940. The first section relates to certificates of 
corporations generally and provides, ‘‘No certificate of its incorporation 
or certificate of its change or corporate name shall be issued by the 
secretary of state to any company or association: First, under the same 
corporate name and style as that of any existing corporation, or an 
imitation of such name ...’’ Section 7940 relates to banking corpora- 
tions and provides, ‘‘The articles of agreement mentioned in this article 
shall set out: 1. The corporate name of the proposed corporation, which 
shall not be the name of any corporation heretofore incorporated in this 
state for similar purposes, or an imitation of such name.’’ In argu- 
ment, plaintiff gives great weight to the language ‘‘or an imitation of 
such name,’’ and contends that said statutes do not specifically exclude 
‘‘geographical’’ and ‘‘generic’’ terms from their prohibition, and there- 
fore such statutes have done away with the common law rule as to the 
use of such names. We do not believe the statutes quoted are or were 
intended to be sufficiently broad to do away with such common law rule. 
In State ex rel. Hutchinson et al. v. McGrath, supra, the Supreme Court 
had under consideration the identical language, and while the court did 
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not directly discuss the question of the effect the statute may have had 
on such common law rule, nevertheless it based its opinion on the 
proposition that the names were so similar that reasonably prudent 
persons would be constantly liable to mistake the one for the other. 

Our attention is directed to the case of Empire Trust Co. v. Empire 
Finance Corp., 226 Mo. App. 298, 41S. W. 2d 847, 849, but the principles 
of law announced in that case are not in conflict with our conclusion 
herein. The court there was discussing the question of whether the 
petition stated a good cause of action, the trial court having overruled 
a general demurrer and the defendant refused to plead further, and 
judgment was entered in accordance with the prayer of the petition. 
On appeal this court held that the demurrer admitted all well pleaded 
facts, one of which was ‘‘that the public has been deceived or confused 
by the use of defendant’s corporate name into the belief that it is the 
same company as plaintiff.’’ Of course, if that fact is admitted or is 
proven by substantial evidence, then it would be proper for the court to 
permanently enjoin a defendant from pirating the corporate name of 
some corporation already in existence. But in this case, that fact is not 
admitted, but strenuously denied, and we hold the evidence does not 
justify the conclusion that persons using the care and caution that the 
public generally is capable of using would be deceived or confused by 
the names of these two banks. 

Plaintiff’s next contention is that ‘‘a corporate name is a property 
right that will be protected against unlawful appropriation and, if there 
is a sufficient similarity to indicate probable deception, actual deception 
or intent to defraud need not be proved.’’ Many eases are cited to 
support that general proposition, and with it we have no quarrel. But 
we do not think it is applicable here, because there is not a sufficient 
similarity of names to indicate probable deception for the reasons above 
assigned. Furthermore, a broader latitude has been allowed in the 
matter of similarity of names in banking institutions than perhaps in 
ordinary commercial enterprises. In denying*an injunction in New 
York Trust Co. v. New York County Trust Co., supra, 211 N. Y. S. loc. 
cit. 786, the court said: ‘‘It is a well-known fact that a broader latitude 
has been allowed in the matter of similarity of names in banking institu- 
tions than perhaps in ordinary commercial enterprises. Thus, the 
‘United States Mortgage & Trust Company’ has been permitted to exist 
in the very same community with the ‘United States Trust Company’; 
likewise, ‘New York Savings Bank’ and ‘Greater New York Savings 
Bank’; also, ‘New York Trust Company’ and ‘Bank of New York & 
Trust Company.’ Instances of this sort may be multiplied as strongly 
supporting the liberal policy in this direction.’’ 

It is also contended that ‘‘evidence as to the popular or abbreviated 
name by which a corporation is known is material in consideration of 
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the simulation of the same in another corporate title.’’ Many authorities 
do announce that doctrine. Philadelphia Trust, ete., v. Philadelphia 
Trust Co., C. C., 123 F. 584; Goodyear’s India Rubber Glove Mfg. Co. 
v. Goodyear Rubber Co., 128 U. S. 598, 9 S. Ct. 166, 32 L. Ed. 535. 
But there are many cases holding to the contrary. Detroit Sav. Bank v. 
Highland Park State Bank, supra; Central Mut. Auto Ins. Co. v. Central 
Mut. Ins, Co. of Chicago, 275 Mich. 554, 267 N. W. 733; Employers’ 
Liability Assur. Corp. v. Employers’ Liability Ins. Co., Sup. 8S. T., 10 
N. Y, S. 845; In re United States Mortgage Co., 83 Hun. 572, 32 N. Y. S. 
11; Michigan Savings Bank v. Dime Savings Bank, supra. This direct 
question has not been decided by any court in Missouri; and we consider 
it unnecessary to decide that question under the evidence in this case. 
because, prior to the time defendant moved its banking business to 
North Kansas City, the plaintiff was the only bank located in tha: 
municipality, and, at times, may have been referred to by the various 
names above indicated, but such references were to the only bank in 
that community and were not strictly abbreviated names for the corpora- 
tion. 

We have read the many cases cited by able counsel in the briefs, and 
conclude that the general principle to be gathered from all the decisions 
is that if the corporate names are identical or so similar that persons 
using due care and caution, such as the public generally are capable 
of using, would likely be deceived and misled by the similarity, then 
equity should grant relief to the corporation having prior legal claim 
to a particular corporate name. But if the pleadings and evidence will 
not support that conclusion, then relief should not be granted. 

We are forced to the conclusion in this case that the names of the 
corporations are not so similar that the public is likely to be deceived, 
misled and confused. It follows that the trial court did not err in 
dismissing plaintiff’s bill. The judgment should be affirmed. It is so 
ordered. 


Assignee of Promissory Note Entitled to Bring Suit 


Dillow v. Stafford, Supreme Court of Appeals of Virginia, 25 S. E. Rep. 
(24) 330 


Where after a pledgee bank institutes a suit against maker and 
indorser of pledgor bank’s note, pledgor bank assigns note to an agent 
for eollection and application of proceeds to creditors of pledgor 
bank and pledgee bank returns note to pledgor bank; after limitation 
period had run against the note, the substitution of agent of pledgor 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 8657. 
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bank as plaintiff is proper as a continuation of original action, and 
is not tantamount to bringing a new suit which would be barred by: 
statute of limitations. 

Plaintiff bank, as successor and assignee of a bank in financial 
difficulties (hereinafter referred to as pledgor bank), took over all 
assets and assumed obligations and liabilities of pledgor ‘bank. Later 
plaintiff bank as assignee and holder of a note of $450, said note 
being one of assets of pledgor bank, brought suit against the de- 
fendants, maker and indorser respectively of the note. Subsequently 
as a result of a judgment obtained against pledgor bank by plaintiff 
bank for amount due of an indebtedness of pledgor bank to another 
bank, which amount was paid to the other bank by the plaintiff bank 
at the time of its assumption of assets and obligations of pledgor 
bank, the plaintiff bank returned to the pledgor bank all bills, notes 
and judgments pledged to plaintiff bank by the pledgor bank. There- 
upon pledgor bank assigned the note involved in this action to its 
attorney and agent for collection. At the trial of suit it was moved 
to substitute agent of pledgor bank as plaintiff in place of plaintiff 
bank no longer interested in said action. Defendant objected and 
contended that substitution of agent of pledgor bank as party plain- 
tiff was tantamount to the institution of a new suit and that the period 
of limitation in which a suit could be brought had elapsed. 

It was held that the agent of: pledgor bank was the proper party 
to collect the note and that the substitution of agent of pledgor bank 
as party plaintiff was not tantamount to a new suit precluding re- 
covery because the statute of limitations had elapsed. Plaintiff bank 
as assignee and holder of the defendant’s note had right to bring the 
action, and substituted plaintiff stood in its shoes. 


Action by Bank of Giles County against F. K. Stafford and another 
on a note. J. L. Dillow, as agent and attorney, and others were sub- 
stituted as plaintiffs. To review an adverse judgment, plaintiffs bring 
error. 

Affirmed in part, and reversed in part and final judgment entered 
for plaintiffs. 

J. L. Dillow, of Narrows, and J. 8. Andrews, of Pearisburg, for 
plaintiffs in error. 

Chester J. Stafford and W. B. Snidow, both of Pearisburg, for 
defendants in error. : 


BROWNING, J.—The Peoples Bank of Giles, Inc., was in financial 
difficulties. 

The Bank of Pembroke came to its rescue by assuming its obligations 
to its depositors and the payment of its note to the First National 
Exchange Bank of Roanoke amounting to $93,796.92. 

By the provisions of a contract in writing the Peoples Bank of Giles, 
Ine., executed and delivered its collateral note to the Bank of Pembroke, 
. with all of its bills and notes, amounting to $101,361.93, attached, as 
security. The Bank of Pembroke was to collect these evidences of debt 
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and apply the proceeds to the payment of the note of the Peoples Bank 
of Giles, Inc., to the Roanoke bank. The directors of the Peoples Bank 
of Giles, Inc., endorsed this latter note as further security. Among the 
notes turned over to the Bank of Pembroke by the Peoples Bank of Giles, 
Inc., was a note of F. K. Stafford for $450, endorsed by Mrs. Stafford. 

Subsequently the Bank of Pembroke and the Giles County Bank & 
Trust Company merged and became the Bank of Giles County. 

This new bank as the successor and assignee of the Bank of Pembroke 
took over all its assets and assumed its obligations and liabilities and it 
instituted action against the Staffords on the $450 note, being then the 
holder of it and having the right to sue as pledgee of the Peoples Bank 
of Giles, Ine. 

The new bank (Bank of Giles County) secured a judgment for the 
balance due on the note, which the Roanoke bank had held, against the 
Peoples Bank of: Giles, Inc., and the endorsers on the note, and it 
instituted a chancery suit to subject the assets of the bank and the 
property of the individuals to its payment. 

The endorsers, to prevent a sacrifice of their property, paid the judg- 
ment. 

On the 8th of July, 1937 the Peoples Bank of Giles, Inc., through its 
agents and directors, and the representatives of certain endorsers of: the 
note referred to, who had died, by a contract in writing, assigned the 
bills and notes and judgments owned by said bank, J. L. Dillow, as 
attorney and agent, who was to reduce the said evidences of debt to 
money and apply the same to the discharge of the obligations of the said 
directors and endorsers, to the First National Bank of Narrows, from 
which latter institution they had borrowed the money to pay off the 
judgment in favor of the Bank of Giles County. 

When the judgment in favor of the Bank of Giles County was paid, 
that bank turned back to the Peoples Bank of Giles, Inc., all the bills, 
notes and judgments which were pledged to the Bank of Pembroke, and 
the Peoples Bank of Giles, Inc., assigned them to J. L. Dillow, as attorney 
and agent, who is the proper person to collect the same, and particularly 
the Stafford note, which is the subject of the action here. 

It must be borne in mind that the Bank of Giles County, as pledgee, 
of the Peoples Bank of Giles, Inc., instituted, as plaintiff, the action 
against the Staffords. This it had the right to do and it was perfectly 
proper and regular at that time. 

Subsequently the ownership of the note changed, through a succession 
of commercial transactions, which were accustomed financial lifesavers 
to rescue a drowning member of the banking family. 

At a delayed hearing, it was suggested that the original plaintiff no 
longer had any interest in the subject matter of the action, by reason 
of the fact that its interests had, by natural commercial steps, been 
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acquired by those who were obligated, in law, for the indebtedness com- 
mitments of their bank, the court was moved to substitute as plaintiffs, 
the actual owners of the note, which motion, though resisted, was allowed. 

This procedure, brought on the interposition of a plea of the statute 
of limitations, on the ground that the substitution of plaintiffs was tanta- 
mount to the institution of a new suit, and that the period of limitation, 
in which a suit could be brought, had run (or elapsed). 

It will be observed that the change in plaintiffs did not effect a change 
in the cause of action. 

The note was the same, the obligors were the same, the same evidence 
would be required to prove the note and its nonpayment and its due and 
payable attribute, 

Every feature was identical except the parties, complainant, and they 
were in interest, in right of recovery, in facto, the same. There was no 
diversity of damage. 

The incidents and characteristics we have mentioned are those which 
this and other courts have pointed out as being the tests of whether the 
amendment would be held to have made a new suit. 

The trial court held in the affirmative and received the plea of the 
statute of limitations as dispositive of the case. 

We do not think its ruling is sound and we think that the case of 
Bardach Iron Co. v. Tenenbaum, 136 Va. 163, 118 S. E. 502, 505, upon 
which it seems to have been predicated, is inapplicable because the 
original plaintiff in that case had ceased to be a corporation and could 
not under the law of the state of its incorporation maintain such action. 
The court said: ‘‘If the assignor could not maintain the action, it was 
necessary for the assignee to sue in his own name, but this involved the 
necessity for a new suit.’’ 

The controlling distinction is that in the case in judgment the plain- 
tiff, Bank of Giles County, pledgee of the Peoples Bank of Giles, Inc., 
had the right to bring the action, and the substituted plaintiffs stood in 
its very shoes. The fact that the new plaintiffs might have been required 
to submit proof of their status, does not touch the heart of the case, that 
is, it would be lacking in substantiality, as related to the merits. 

In the case of Smith v. Virginia Railway & Power Co. 144 Va. 169, 
131 S. E. 440, 443, the action was instituted in the name of the injured 
employee on April 2, 1923. The injury occurred on August 16, 1922. 
On October 29, 1923, which was more than a year after the date of the 
accident, the defendant filed a special plea stating that the employee 
had received compensation under the Workmen’s Compensation <Act, 
and therefore he could maintain an action, because the Railway and 
Power Company, by statute, had been subrogated to his rights. It was 
urged that the proceedings must be dismissed. The court declined to do 
this and permitted the plaintiff to amend the notice of motion by insert- 
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ing the name of the company so that it would appear that it was suing 
in the name of the employee. 

The statute of limitations was pleaded on the ground that the amend- 
ment constituted a new case. The trial court rejected the plea. This 
court in approving its action said: 

‘The amendment which the court allowed, while not necessary, may 
have been appropriate. It was only because the defendant directed 
attention to the statute, and that the Virginia Railway & Power Company 
had been thereby subrogated to the rights of the plaintiff to the extent 
of the compensation which it had paid him, that the amendment was 
allowed. This was not the institution of a new action and was germane. 
It follows from this that the plea of the statute of limitations was prop- 
erly rejected.’’ 


‘‘The rule generally prevailing seems to be that such amendments 
will be permitted as have for their object the trial and determination of 
the subject-matter of the controversy upon which the action was orig- 
inally based, but amendments will not be allowed which bring into the 
case a new and substantive cause of action, different from those declared 
on, and different from that which the plaintiff intended to assert when 
he instituted his action. If the plaintiff in the amended declaration is 
attempting to assert rights and to enforce claims arising out of the same 
transaction, act, agreement, or allegations, however great may be the 
difference in the form of liability as contained in the amended, from that 
stated in the original declaration, it will not be regarded as for a new 
cause of action.’’ New River Mineral Company v. Painter, 100 Va. 507, 
42 8. E. 300, at page 301. 

In Service v. Farmington Sav. Bank, 62 Kan. 857, 62 P. 670, 671, 
an action was brought to recover on a note in the name of the original 
payee. Before the action was brought the payee had sold and transferred 
the note and the mortgagee securing it to the Farmington Savings Bank. 
After the statute of limitations had run, the bank moved to be substituted 
as plaintiff. The motion was granted. The court said: 


‘*The substitution of the bank as the plaintiff did not im fact change 
the nature or the identity of action originally brought against the 
defendants. .. . 

“The action which she brought was based on the same claim and 
eause of action which is the foundation of the judgment in favor of the 
bank. The purpose of the suit was the same after the amendment as it 
was before,—to recover upon the note, and to foreclose the mortgage 
given to secure its payment.’’ 

‘‘A suit brought before the bar of limitation is complete will inure 
to the benefit of one intervening after the time when but for the com- 
mencement of the suit the claim would be barred. 387 C. J. 1064.’’ 


The Virginia Statutes (6104, 6250, 6409) allow substantial amend- 
ments in the pleadings for the promotion of justice, and they have 
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always been liberally construed by the Supreme Court of Appeals as 
remedial in purpose. Russell Lumber Company v. Thompson & Lambert, 
137 Va. 386, 119 S, E. 117. 

We think the substitution of plaintiffs was but a-continuation of the 
original action, therefore the court was right in permitting it, and for 
the like reason it was error to hold that the statute of limitations was 
applicable. di 

Inasmuch as counsel for the defendant in error admitted at the bar, 
in argument, that the statute was the only defense relied. upon, we reverse 
the judgment of the court upon that issue and enter final judgment for 
the plaintiffs in error. : 


Mere Form of Joint Bank Account Not Conclusive 
to Show Completed Gift 


Wynne v. Wynne, Supreme Court of Rhode Island, 33 Atl. Rep. 
(2d) 173 


Where depositor adds another person’s name to a joint account 
in a Massachusetts savings bank, the question as to whether the 
depositor intended under Massachusetts law to give to the other 
person a joint beneficial interest in the account is to be considered 
in the light of all the facts and circumstances. The mere form of 
the deposit is not conclusive. The donee is not entitled to a gift of 
the joint interest as would generally prevail where the relationship 
is one of husband and wife. 

Decedent, a resident of Rhode Island, originally opened a savings 
account in a bank in Massachusetts in 1914. From 1914 to 1932, 
decedent had caused the names of various brothers and sisters to be 
added to said account. In 1932 the account stood in the name of 
decedent and a brother, payable to either or to the survivor. Later 
in 1932 the decedent went to the Massachusetts bank with the 
defendant, who was the widow of deceased brother of decedent, and 
there decedent signed the order causing defendant’s name to be added 
to the account. The signature card and order were both witnessed 
by a teller of the bank. At the time that defendant’s name was 
added to decedent’s account, the deeedent’s brother whose name was 
also on the account was still living. A few months later decedent 
caused her brother’s name to be dropped from the account. The 
custody, control and dominion of the bank book and money in the 
account was retained at all times during her life by the decedent. 
All withdrawals with exception of one made by defendant at de- 
cedent’s direction were made by the decedent and.all the deposits 
in the account with one possible exception were made by decedent 
herself. The defendant obtained control of the bank book as the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 443. 
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result of decedent’s illness and was told to keep the bank book while 
decedent was in the hospital. Subsequent to decedent’s death, 
defendant withdrew all money from the account and used a portion 
of it to pay decedent’s funeral expenses. Plaintiff, administrator 
of decedent’s estate, brought this action to compel the defendant to 
pay over the money in the bank account to decedent’s estate. Plain- 
tiff alleged that defendant owned no interest in the account, that it 
belonged solely to decedent during her lifetime and at her death be- 
longed to decedent’s estate. Defendant alleged that the decedent had 
made a completed gift to her of a joint interest in the bank account. 

It was held that the mere form of the deposit was not conclusive 
but that it was still open to be explained to the contrary by con- 
sideration of all the attendant circumstances. The defendant was 
not entitled to any presumption of a gift as generally prevailed 
where a relationship of husband and wife existed. The evidence 
warranted a finding that the decedent had added defendant’s name 
to the joint bank account for her sole convenience and not to give 
the defendant a joint beneficial interest in the account. 


Suit by Elmer E. Wynne, as administrator of the estate of Mary W. 
Wynne alias Wynn, deceased, against Lucy Wynne to require defendant 
to pay over to complainant certain moneys which were on deposit in a 
joint account in a Massachusetts bank in the names of complainant’s 
intestate and defendant. From a decree granting relief, respondent 
appeals. 

Appeal denied and dismissed and decree affirmed and cause remanded 
for further proceedings. 

Henry E. Crowe and Thomas Hetherington, both of Pawtucket, for 
complainant. 

Matthew W. Goring, of Providence, for respondent. 


FLYNN, C. J.—This is a bill in equity substantially to require the 
respondent to pay over to the complainant, as administrator, certain 
moneys which were on deposit in a so-called joint account in a bank in 
Massachusetts in the names of complainant’s intestate and the respon- 
dent, and which upon the former’s death had been withdrawn by the 
respondent. After a hearing in the superior court upon amended bill, 
answer, replication and evidence a final decree was entered granting 
the relief prayed for in the bill. The cause is before us upon the 
respondent’s appeal from that decree. 

The complainant is the duly appointed administrator of the estate 
of Mary W. Wynne, alias Wynn, late of the city of Pawtucket, state 
of Rhode Island, deceased. Mary W. Wynne will sometimes be referred 
to as Mary and also as the depositor. The respondent, who is referred 
to in the evidence as Lucy D. Wynne and Lucy B. D. Wynne, is the 
widow of William Dean Wynne, a deceased brother of Mary. 

The amended bill of complaint alleges, among other things, that at 
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the time of Mary W. Wynne’s death a large sum of money was on deposit’ 
in the Attleborough Savings Bank situated in the commonwealth of 
Massachusetts, in an account which then stood in the names of Mary W. 
Wynne or Lucy D. Wynne, payable to either or to the survivor; that 
the respondent owned no interest in the account but that it belonged 
solely to Mary during her lifetime and at her death belonged to her 
estate ; that the respondent, upon the death of Mary, had withdrawn all 
of the money remaining in said deposit and had refused to turn it over 
to the complainant, as administrator of Mary’s estate. 

The respondent’s answer admitted some and denied others of the 
material allegations of the bill and further asserted that ‘‘the complain- 
ant’s intestate did, on the 138th day of April, 1932 make a good, perfect 
and complete gift to the respondent of a joint interest in a savings bank 
account in said The Attleborough Savings Bank, the property of the 
said complainant’s intestate which said account is the same referred to 
in Paragraph numbered 2 hereof.’’ She also admitted that upon Mary’s 
death she had withdrawn all of the money in said deposit but alleged 
that she had paid out $340 thereof on account of the funeral expenses 
of the complainant’s intestate. 

It was not disputed that for all intents and purposes Mary W. Wynne 
originally had made all the deposits in this account from her own money 
and that she was the sole owner thereof on August 12, 1914. The account 
designated as No. 24651 always was kept in The Attleborough Savings 
Bank within the commonwealth of Massachusetts. 

On November 26, 1920, upon the death of a sister whose name also 
had ‘been on the account since 1914, Mary caused the name of another 
sister Jennie S. Wynne to be added to the account. On February 17, 
1925, upon Mary’s order, the name of her brother Frederick L. Wynne 
was added in place of Jennie S. Wynne, who had deceased. On June 4, 
1928, upon Mary’s order, the name of Frederick L. Wynne, though he 
was still living, was dropped and the name of another brother, William 
Dean Wynne, was added. The latter was the husband of the respondent. 
On January 2, 1930, upon Mary’s order, the name of William Dean 
Wynne was dropped and the name of her brother Frederick L. Wynne 
was again added. William was then living. He died in March, 1930. 

On April 13, 1932, the account still stood in the names of Mary W. 
Wynne and Frederick L. Wynne, payable to either or to the survivor. 
Frederick, with whom Mary lived in the city of Pawtucket, Rhode Island, 
had become ill and was then confined to his bed. Mary was about 
seventy-six years of age and, because of her physical disabilities, she 
was unable to keep house or to get out and travel without assistance. 

The respondent testified that on April 13, 1932, she accompanied 
Mary to the bank in Attleboro where Mary signed the order which caused 
respondent’s name to be added to the account. This was the same kind 
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of order as others which Mary had signed previously, when she had 
added different names to the account. The respondent signed the usual 
signature card and both order and card were witnessed by a woman 
teller in the bank. The respondent first testified that this teller explained 
the transaction as follows: ‘‘Mrs. Blackington said to me, ‘You under- 
stand that this book now belongs to you as much as to Miss Wynne; 
that you have the privilege of putting in and taking out of the bank.’ 
Q. Did you make any response to her? A. I said, ‘Yes, I understand.’ 
She said the same thing to Mary. Q. What did Mary say? A. Mary said, 
‘I have always understood.’ She had had several names before and it 
had been explained to her.’’ 

On cross-examination the respondent testified that she was told by 
this teller: ‘‘I was in partnership with her. . . . it was equally mine with 
Mary’s. ... That I could put in and take out, without any consent of 
Mary’’ and that Mrs. Blackington said she was equal. The respondent, 
however, admitted that this was the first time she had stated to anybody 
that the bank teller had mentioned an equal partnership with Mary in 
this account. Moreover, at an earlier hearing in the probate court, she 
had been asked to explain what happened at the bank and why her name 
was put on the account and she then testified as follows: ‘‘Q. When was 


your name put on it? A, In the Spring of ’32. Q. At the time, her 
brother was living? A, Yes. Q. He was well at that time? A. No. He 
was sick. That was why she had my name put on it. He had a shock, 
and it was known he would never be any better. He lived three years 
on his back.’’ 


The bank teller, Mrs. Blackington, who admittedly acted for the bank 
in this transaction, testified by deposition that she had a practice which 
she usually followed in cases where names were added to savings accounts 
and that she always explained, especially to old people, what such a 
joint account meant; and that she always ‘‘told them when they make 
a joint account that it belongs to either one or the other, and either one 
can draw at any time.’’ She did not testify that there had been any 
discussion between herself and Mary, or between Mary and the respond- 
ent, to the effect that an equal partnership, or any beneficial interest 
in the account in favor of the respondent, was created; or that Mary had 
understood and acquiesced in the making of any present gift to the 
respondent of any beneficial interest therein. 

As a result of such transaction on April 13, 1932, the account stood 
in the names of Mary W. Wynne or Frederick L. Wynne or Lucy D. 
Wynne or to the survivor in case of the death of either one. Frederick L. 
Wynne was then living but he was not present at the transaction and 
there is no evidence that he knew of or consented to the transaction. 
Upon Mary’s order Frederick’s name was dropped from the account on 





THE BANKING LAW JOURNAL 879 


December 7, 1932, but the respondent was not present and knew nothing 
of that transaction. 

The custody, control and exclusive dominion over the bankbook and 
money in the account was retained by Mary at all times during her 
life. The only time respondent had actual custody of the book was when 
Mary was about to go to the hospital. According to respondent’s 
testimony Mary then entrusted the bankbook to her but gave her the 
following directions: ‘‘She says, ‘Send the bankbook to the bank with 
this slip,’ and she says, ‘Have the money sent to you, and the bankbook, 
and you keep the bankbook while I am in the hospital,’ and I did.’’ 
This withdrawal was made solely as Mary directed to provide for her 
hospital expenses. All the other withdrawals before and after April 13, 
1932, were made by Mary personally and were used exclusively by her 
for her own benefit. 

All of the deposits in the account, with one possible exception, were 
made by Mary herself. This exception according to respondent’s testi- 
mony, was when Mary had started on one occasion to go to the bank but 
was unable, because of her lameness, to complete the journey. She then 
directed the respondent to go alone and make the deposit for her. The 
respondent testified that she had given to Mary, in the latter’s house in 
Pawtucket, $20 in August, 1932, $25 in December, 1934, and $10 in May, 
1935, which Mary deposited with her own money in this account. She 
admitted, however, that she had a savings account standing in her own 
name in the Peoples Savings Bank in Providence which was nearer to 
Cranston, where she lived, than was Pawtucket, and that during all these 
years she had never made any deposit in that account. 

Mary always paid the respondent’s expenses when the latter assisted 
her in traveling. In connection with a proposed visit to Oak Bluffs 
following Mary’s sickness, the respondent testified that Mary said: 
‘‘Lucy, you are going with me to Oak Bluffs this summer. You are 
going with me, you are going to stay with me, and you are coming back 
with me. We will have a wonderful time. We will have less money in 
the bank, Lucy, but it will be worth it.’’ The respondent’s niece with 
whom she lived also testified substantially that Mary made the above 
statement. But at an earlier hearing in the probate court the respondent 
had testified concerning this incident that ‘‘she (Mary) said, ‘We’re 
going to Oak Bluffs for three weeks.’ She said ‘We’ll have a good time. 
It will cost a lot of money, but we’ll have a good time.’’’ At that 
hearing respondent did not suggest that her niece was present at the 
time of the incident, and apparently the latter did not testify. It also 
appeared that the respondent assisted Mary only part of the way toward 
Oak Bluffs; that she later called for Mary and accompanied her home; 
and that, as they were returning on the boat, Mary reimbursed the 
respondent for all expenses in connection with such travel and assistance. 





880 THE BANKING LAW JOURNAL 


The respondent used a diary of her own making to refresh her memory 
concerning the alleged transaction of April 13, 1932, and other incidents 
relating to this account. The diary was kept in pencil and contained 
admitted erasures and other questionable entries in connection with vital 
matters therein recorded. The respondent also admitted that she had 
withdrawn all of the money in this account on the first business day after 
the funeral of Mary W. Wynne, who died January 17, 1940, at the age 
of eighty-three; that she had substantially taken charge, without legal 
authorization, of the personal and household effects belonging to Mary 
and had either disposed of them or kept certain valuable items for 
herself, claiming the latter as gifts from Mary. She asserted that a 
paid-up insurance policy on the life of Mary had been given to her a 
year or two previously and that the money from this, together with other 
money of Mary’s, was paid to the undertaker on account of Mary’s 
funeral expenses. 

The proceeds withdrawn from the account in question were not de- 
posited in the account which she already had in the savings bank in 
Providence, but were first kept separately in an account in the Old 
Colony Cooperative Bank and were later turned over by her to the 
custody of her attorney. 

The trial justice ruled that on the facts before him the substantive 
law of Massachusetts should be applied in determining whether or not 
there had been a present completed gift, as alleged by the respondent. 
He then discussed the evidence and, in substance and effect, made the 
following findings, among others, that the respondent had never given 
any sums of money to Mary for deposit in the account; that neither 
respondent nor Mary was told by the teller, or by anybody in authority 
at the bank, that respondent had an equal partnership with Mary in the 
account; that they were told by the teller that, from the bank’s stand- 
point, either had an equal right to deposit or withdraw funds from the 
account; that Mary never actually intended by the addition of re- 
spondent’s name to the account on April 13, 1932, or previously or 
subsequently thereto, to make a present completed gift of a joint bene- 
ficial interest in the account, or to create, by that transaction with the 
bank, any beneficial interest in the respondent that would entitle her to 
full ownership of the account upon Mary’s death; that, on the contrary, 
Mary at all times actually intended to retain the full dominion and 
beneficial ownership in herself; and that she had added the respondent’s 
name thereto solely for her own (Mary’s) convenience. 

The respondent contends generally that the trial justice’s decision 
rested essentially upon his misconeeption of the law of Massachusetts 
relative to present completed gifts of an interest in a so-called joint bank 
account, and that such error requires a reversal of the decree. She 
contends, substantially, that the trial justice ruled erroneously that the 
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law of Massachusetts, applicable to the facts in evidence, was the same 
in all respects as the corresponding law of Rhode Island; that the trial 
justice failed to apply the Massachusetts doctrine, to the effect that the 
transaction at the bank by itself conclusively established, in the absence 
of evidence to the contrary, a present completed gift of an interest in 
such a joint account which upon the death of the depositor would ripen 
into full ownership by the survivor ; that there was no evidence negativing 
such an intention; and that the evidence relied upon by the trial justice 
for his findings did not warrant a decision against the creation of a 
present and completed gift to the respondent. 

There is serious question in our minds whether the respondent has 
not expanded the trial justice’s comment upon certain principles of the 
Massachusetts and Rhode Island law respectively, beyond what the full 
text of his rescript really warrants and beyond what he intended and 
applied in reaching his decision. At any rate, we think it unnecessary 
to discuss all her contentions in that regard because the real question is 
not whether the law governing alleged gifts of an interest in a so-called 
joint bank account is in all respects the same in Massachusetts as in 
Rhode Island. For our purposes the controlling question is whether, in 
making the essential findings of fact upon which the decision was based, 
the trial justice actually applied appropriate principles of law as dis- 
closed by decided cases of this kind in Massachusetts. 

An examination of the rescript in that connection has satisfied us 
that, in making his fundamental findings of fact and in reaching his 
decision, the trial justice recognized and substantially applied certain 
pertinent rules or principles of law which are properly deducible from 
the decided cases in Massachusetts to which he referred. Goldston v. 
Randolph, 293 Mass, 253, 199 N. E. 896, 103 A. L, R. 1117; Sullivan v. 
Hudgins, 303 Mass. 442, 22 N. E. 2d 43; Castle v. Wightman, 303 Mass. 
74, 20 N. E. 2d 436. Applying these rules and principles he found in 
substance and effect, that Mary W. Wynne never actually intended, by 
the transaction at the bank on April 13, 1932, to make a present com- 
pleted gift of a joint beneficial interest in the account as claimed, or 
to create, by a completed contract with the bank, any present beneficial 
interest which would ripen into full ownership by the respondent upon 
Mary’s death. Since the trial justice applied appropriate principles 
of Massachusetts law, as found in the above-cited cases, in determining 
the controlling issue of fact in the case, namely, that Mary did not have 
the requisite intent on April 13, 1932, to make such a present completed 
gift or contract, we cannot agree with the respondent’s contention that 
the trial justice’s decision rested essentially upon a misconception of 
the law of Massachusetts. 

The respondent next contends that under the law of Massachusetts 
the mere fact that the depositor had such a transaction with the bank 
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conclusively, established, in the absence of evidence to the contrary, the 
respondent’s claim of a present completed gift of a beneficial interest 
in the account that on Mary’s death ripened into full ownership by 
respondent. We do not find that the trial justice ruled otherwise as a 
matter of law; but we do find that he did not agree with the respondent’s 
contention that there was no competent evidence to the contrary. 

The trial justice took the view that, as between these parties, the 
mere form of the deposit was not conclusive but that it was still open to 
be explained to the contrary ; and that he was entitled to consider all the 
attendant facts and circumstances which threw light upon the depositor’s 
actual intention not to make any present completed gift or contract with 
the bank such as claimed by respondent. In our opinion he was justified, 
by certain express rulings in the above-mentioned Massachusetts cases, 
in considering such facts and circumstances as being competent evidence 
upon that basic issue. In this connection it should be noted also that 
this respondent was not entitled to any presumption of gift, as generally 
prevails where a relationship of husband and wife exists. See Berry v. 
Kyes, 304 Mass. 56, 22 N. E. 2d 622; Perry v. Leveroni, 252 Mass. 390, 
147 N. E, 826. 

The respondent further contends that the decision as made was not 
warranted by any competent evidence in the case. To some extent this 
is bound up with the previous contention. We have examined the 
transcript and exhibits, together with the rescript of the trial justice, 
and we are unable to agree that there is no competent evidence in the 
ease which would warrant the decision as made, especially if certain 
material parts of respondent’s testimony are not believed. 

In his rescript the trial justice stated expressly that he was unable 
to give full credence to all the evidence of the respondent and he specifi- 
cally referred to certain material portions thereof which did not carry 
conviction, He pointed out from the evidence the reasons for concluding 
that such portions of evidence were ‘‘colored’’ and also the irregularities 
and inherent weaknesses of respondent’s self-supporting diary, He also 
discussed reasonable inferences to be drawn from all of the facts and 
circumstances which threw light on the depositor’s actual intention when 
she added respondent’s name to the account. Included in these facts 
was the reason which respondent herself first gave in her testimony in 
the probate court and which was believed by the trial justice to indicate 
the true reason for Mary’s action at the bank, namely, her own con- 
venience. 

No one instance by itself was relied upon by him for his decision. 
The combination of all the.competent facts and circumstances, together 
with reasonable inferences therefrom, disclosed to him a consistent course 
of conduct by: Mary before, at and after the transaction at the bank and 
led him to make certain specifie findings of fact: These findings are not 
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inconsistent with each other or with his ultimate conclusion. Under all 
the circumstances we cannot say that the trial justice’s decision was 
clearly wrong and that it must be reversed as a matter of law. 


In this connection the respondent contends that the trial justice 
erroneously placed upon her the burden of establishing the gift as 
claimed, thereby misconceiving the law of Massachusetts in that regard. 
Assuming, without deciding, that the law of Massachusetts rather than 
the law of the forum would govern as to the burden of proof in a case 
of this kind, and assuming also that the law of Massachusetts is different 
from the law of Rhode Island in that regard, we find that the trial 
justice, in reaching his decision, actually gave the respondent the benefit 
of the rule for which she contends. In his rescript he found not only 
that respondent had failed to convince him by her evidence that a present 
completed gift was intended by Mary but he expressly stated: ‘‘I find 
that the intent of Mary W. Wynne was at all times to retain the full 
beneficial interest in such account to herself, the said Mary W. Wynne. 
I find that the complainant has proved by a fair preponderance of the 
testimony the allegations of the bill of complaint and is entitled to a 
decree in his favor as prayed.’’ The bill had alleged that respondent’s 
name was added for Mary’s convenience and that the respondent owned 
no interest in the account during Mary’s life or upon her death. 

The respondent lastly contends that she is entitled at least to a credit 
of $340 which she claims to have paid on account of Mary’s funeral 
expenses. It appeared in evidence that the respondent filed a claim for 
this amount against Mary’s estate ; that the complainant as administrator 
disallowed that claim; and that no action thereon was commenced by 
respondent within the statutory period. Such a claim, in the absence of 
fraud, misrepresentation, or accident and mistake, has been held to be 
extinguished and barred. Gray v. Ahern, 63 R. I. 363, 9 A, 2d 38. 
Therefore, if Mary’s funeral expenses were paid from money actually 
belonging to respondent, thus forming a basis for her claim against 
Mary’s estate, she may not now revive in equity the same claim that she 
had voluntarily abandoned and that had been extinguished at law. On 
the other hand, if such expenses were paid from money actually with- 
drawn from this account by respondent after Mary’s death, it might be 
argued that in equity the complainant should not receive the full balance 
that was in the account at Mary’s death and the additional benefit of the 
paid funeral bill, which he ordinarily would have to pay. The answer to 
this is that the respondent’s evidence makes it appear that most, if not 
all, of such expenses were paid not from moneys withdrawn from this 
account after Mary’s death but rather from other moneys not expressly 
referred to in this decree. If, however, any of such moneys were used 
to pay: a part of the funeral expenses, that fact and the amount thereof 
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are not so clear from the respondent’s evidence as to require us to hold 
that the decree in that respect was wrong. 

The respondent’s appeal is denied and dismissed, the decree appealed 
from is affirmed, and the cause is remanded to the superior court for 
further proceedings. 


Gift of Bank Account Held Invalid Where Mistake 
of Fact Shown by Donor 


Lochinger v. Hanlon, Supreme Court of Pennsylvania, 33 Atl. Rep. 
(2d) 1 


Generally, in seeking to set aside a gift, the burden of showing 
both incapacity and undue influence rests upon the party asserting 
the fact. But this rule does not apply where the relation of the 
parties to each other, or some vicious element in connection with the 
transaction is such that the law compels the recipient of the gift to 
show that it was the free, voluntary and intelligent act of the donor. 
This rule is applicable in the event of fraud, confidential relationship, 
weakness of mind not otherwise incapable and gross deception. Upon 
such facts being shown, the burden of proof shifts to the recipient. 

Plaintiff, an aged man together with his wife had over a period 
of years kept their savings in a joint bank account with the incident 
of survivorship. Subsequent to the death of the plaintiff’s wife, the 
plaintiff went to the bank where said account was kept, with his 
daughter, the defendant in the instant action, and there the plaintiff 
requested a bank official that he wished to place his daughter’s name 
on the bank book in place of his wife’s name. Thereupon the bank 
official presented a deposit agreement creating a joint bank account 
with the right of survivorship in the defendant. The agreement was 
signed by both the plaintiff and the defendant in the presence of the 
bank president and bookkeeper. There was testimony that plaintiff 
was infirm and very hard of hearing and that plaintiff did not under- 
stand that by adding the defendant’s name to the account that she 
would have the balance of the account by survivorship on plaintiff’s 
death. Plaintiff also testified that he did not want to put his 
daughter’s name on the account but that she prevailed upon him by 
her insistence that he do so. Plaintiff claimed he did not know what 
he was doing at the time he was in the bank with the defendant. 
Later, after one joint withdrawal had been made by plaintiff and 
defendant for payment of funeral expenses of plaintiff’s wife, the 
plaintiff requested that defendant remove her name from the account. 
The defendant refused to do so. Thereupon plaintiff brought this 
proceeding against the defendant to set aside the alleged gift to 
defendant of a joint interest in the plaintiff’s savings account on the 
ground of undue influence and false representations of the defendant. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 442, 461. 
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It was held that the evidence warranted a finding that the trans- 
action at the bank was entered into by the plaintiff under a mistake 
of fact and the circumstances were such as to cast upon the defendant 
the burden of proving that the gift was the free and voluntary act 
of the plaintiff. This burden the defendant failed to sustain. Plain- 
tiff was held to be the sole owner of the amount to the credit of the 
plaintiff and defendant at the bank. 


Bill in equity by Charles Lochinger against Christina Hanlon to set 
aside an alleged gift inter vivos to defendant of a joint interest in plain- 
tiff’s savings account with the right of survivorship. From a decree 
for plaintiff, defendant appeals. 

Modified, and as modified, affirmed. 

Walter J. Wagner, of Pittsburgh, for appellant. 

Alex. A. Garroway and Campbell, Wick, Houck & Thomas, all of 
Pittsburgh, and Roy I Carson and Carson & Porter, all of Charleroi, for 
appellee. 


ALLEN M. STEARNE, J.—The question raised in this appeal is 
whether plaintiff, an aged father with impaired hearing and other 
physical infirmities, made a valid gift inter vivos to his daughter of a 
joint interest in his savings account, with the right of survivorship. 


The account represents the major portion of his estate. 

The action was instituted by a bill in equity brought by the father 
to set aside the alleged gift. The court below granted the prayer of 
the bill upon findings of fact and conclusions of law that the transaction 
had been induced by undue influence and false representations of the 
daughter. We are unanimously agreed that if this case were one in 
which the burden of proof rested upon plaintiff to establish by affirma- 
tive evidence the existence of coercion or fraud, or if the record showed 
that plaintiff had, of his own free will and with full understanding, 
created this joint account with the incident of survivorship, the evidence 
would not be sufficiently clear and precise to support the decree. In the 
opinion of the majority of this court, however, the evidence is sufficient 
to show that the transaction was entered into by the father under a 
mistake of fact and was also sufficient to cast upon the daughter the 
burden of proving that the gift was the free and voluntary act of the 
father, which burden she has failed to sustain. 

Plaintiff is a man more than seventy-seven years of age, illiterate, 
unable to read or write except to sign his name, and without any formal 
schooling. Tests made by the hearing judge in the courtroom established 
that, ‘‘his hearing is so bad that it is difficult to make him understand 
what is being said’’; and by the admission of the defendant, this deaf- 
ness has existed for thirty years. For thirty-four years plaintiff and his 
wife kept the greater part of their savings in a joint bank account with 





886 THE BANKING LAW JOURNAL 


survivorship at the Fourteenth Street Bank in Pittsburgh. At the time 
of the transaction here involved, the amount on deposit was $11,951.11. 
Apparently most of the banking was attended to by plaintiff’s wife 
because the bank officials testified that they remembered her but did not 
know the plaintiff by sight. 

On September 10, 1941, plaintiff’s wife, with whom he had lived 
for fifty-five years, died. In addition to her husband, she was survived 
by a daughter, the defendant, a son and six grandchildren, children of a 
deceased son. Plaintiff and his wife had lived alone. Defendant, a 
married woman, resided with her family about a mile and a half from 
her father’s home. Upon the death of his wife, plaintiff requested his 
caughter to come to his home and remain until after the funeral, which 
was held on Saturday, September 13, 1941. Defendant testified that she 
stayed overnight, and on Sunday afternoon, after family visitors had 
left, her father asked her to accompany him on the following morning 
to an attorney’s office, ‘‘to take the will [his wife’s] in’’ and ‘‘to see 
about his bank book.’’ She testified that this was the only conversation 
that took place between the father and daughter before they went to the 
lawyer’s office and the bank on Monday morning. Plaintiff’s testimony 
was that his visit to the lawyer’s was prompted by his daughter, who 
wanted him to make his will. 

On Monday morning the will of plaintiff’s wife was probated, and 
father and daughter went alone to the bank to change the name on the 
account. It is to be noted that nowhere in plaintiff’s testimony or in 
defendant’s testimony does it appear that plaintiff indicated prior to 
the transaction that the change was to be effected by substituting the 
name of the daughter for the mother. His testimony was merely that 
he went to change the account from his wife’s name. What transpired 
at the bank requires careful consideration. Of one thing there is no 
dispute; the account, then the exclusive property of plaintiff, was closed 
and a new account was created of which plaintiff and defendant were 
joint owners with the right of survivorship. It is conceded that both 
plaintiff and defendant signed the card or application for the account 
in its present form. The daughter testified that when she and her father 
entered the bank, he stated to the bank officials that he ‘‘wanted to put 
my [defendant’s] name on that book the same as Mom’s, meaning my 
mother.’’ This testimony was partially corroborated by a bookkeeper, 
who said the plaintiff asked that defendant’s name be ‘‘added to the 
account.’’ Defendant asserted that this was done without any prompt- 
ing upon her part. The president of the bank, who was called by the 
bookkeeper to assist in the transaction, admitted that he retained no 
recollection whatever concerning it, but said that because his name was 
affixed as a witness to the card, he felt certain that he had fully explained 
the transaction to plaintiff, as he had been accustomed to doing in similar 
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transactions. He did say, however, significantly: ‘‘I imagine Mrs: 
Hanlon [the defendant] did the more talking because he [plaintiff] 
seems not to catch on quickly, and I thought he might not hear quite 
properly.’’ Both bank officials testified that they were not then aware 
that plaintiff was extremely deaf or that he could not read. The card 
containing the terms of the deposit was not read to him. The bookkeeper 
testified that the nature and effect of the transfer were explained to 
plaintiff. However, both he and the president admitted that they had 
not raised their voices above a normal conversational tone because they 
did not realize the extent of plaintiff’s impairment of hearing. Both 
‘‘assumed”’ that plaintiff fully understood the transaction because he 
signed the card and ‘‘seemed agreeable.’’ There is no evidence that 
plaintiff said anything to indicate that he understood the transaction. 
Defendant herself said, regarding the statements of the bank officers to 
her father, ‘‘I don’t know what they talked about. I didn’t pay any 
attention.’’ 


Plaintiff vigorously maintained on the witness stand that when he 
permitted his daughter’s name to be added to the new account, it was 
definitely not his understanding that she was to have the balance of the 
fund by survivorship upon his death. He said that he knew he had such 
an arrangement in the joint account with his wife. As he said, however, 


ae 


. . me and Mom was always on, but that was a horse of a different 
color, that was our own.’’ The mutuality of the financial arrangements 
between plaintiff and his wife was consistent not only with their marital 
relationship, but with the fact that the land upon which plaintiff erected 
the farmhouse had been bought by her. He said, ‘‘She owned the 
ground. She bought it and we worked between us, me and Mom, we 
worked for fifty-five years.’’ Speaking of the account itself, he testified : 
‘‘We worked for that together, me and Mom both for the last fifty-five 
years.’’ Plaintiff testified that he did not want originally to put his 
daughter’s name on the account but that ‘‘she preached my head full 
till I didn’t know what I was doing’’ and that he finally agreed to let 
her do so ‘‘after she had me so, I didn’t know what I was doing, and 
I didn’t realize at the time, I didn’t realize at the time.’’ He denied that 
he knew defendant was to have the right of survivorship or that he so 
understood the transaction. He said that he was ‘‘confounded’’ and 
‘upset’? by his daughter’s importunities and that he ‘‘did not under- 
stand much of what was done.’’ 

One joint withdrawal was made by plaintiff and defendant after 
this transaction. This withdrawal was made for the purpose of defray- 
ing the funeral expenses for plaintiff’s wife. Some time thereafter he 
discovered the terms of the deposit and went to the defendant to request 
that her name be removed from the account. The defendant’s reply was 
significant. She made no assertion that her father had made a gift to 
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her or that she was entitled by past services, or particular affection, to 
the funds. Indeed, there is no evidence whatever that this daughter was 
her father’s favorite, or that she had rendered any considerable services 
to her parents. Her answer to her father was ‘‘ Well, Pap, you put it 
{her name] there, and it is up to you to take it off....’’ Her attitude 
was also apparent in her testimony at the trial. ‘‘Q. Why wouldn’t you 
take it off? A. Well, because he put it on. Why should I go to that 
expense. Q. Expense, there is no expense. A, Why should I bother 
about it. He did it himself, not me. Q. Well are you willing to take it 
off? A. Well I feel this way. I should have my equal share the same 
as the rest of the children now because he has been influenced. “ie 
Such testimony is hardly consistent with the argument that she per- 
mitted her name to be added to the account out of solicitude for her 
aged father. The protection of a joint account could have been afforded 
him, of course, without a provision that this, the bulk of his estate, should 
pass absolutely to his daughter upon his death to the exclusion of his 
other heirs. According to the widow of the deceased son of plaintiff, 
defendant volunteered to her the information that she had caused the 
transfer to be made in order to prevent her brother, George, from 
receiving any of the money and to ‘‘protect’’ the witness’s sons, although 
the manner of that protection was not explained. Defendant did not 
deny this testimony. 

The signed application card represented a prima facie gift inter vivos 
by plaintiff to his daughter. Nothing further remained to be done to 
complete the transfer, and therefore the primary burden of establishing 
its invalidity rested with plaintiff. In Weber v. Kline, 293 Pa. 85, 141 A. 
721, 722, former Chief Justice Kephart said: The chief grounds on which 
gifts or bequests are most frequently attacked are lack of capacity and 
undue influence. Generally speaking, the burden of showing both 
incapacity and undue influence rests on those asserting the fact. But 
this rule does not apply where the relation of the parties to each other, 
or some vicious element in connection with the transaction, is such that 
the law compels the recipient of the bequest or gift to show that it was 
the free, voluntary, and intelligent act of the person giving it. Though 
there may be capacity to give, the law, nevertheless, casts this burden 
on the recipient. The factors which bring this rule into action are 
fraud, confidential relation, weakness of mind not otherwise incapable, 
and gross deception. When these appear in the course of an investiga- 
tion as to the validity of gifts, the burden of proof will immediately 
shift.’’ 

In the present case plaintiff’s evidence was sufficient to shift the 
burden of proof to the defendant and to require her to prove that the 
gift to her was made voluntarily, and without coercion, by her aged 
father. As stated in McCown v. Fraser, 327 Pa. 561, 564, 192 A. 674, 
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676, ‘‘But if it is shown that the donee of a gift stood in a confidential . 
relation to the donor, the burden rests upon the recipient to prove that 
the transaction was in all respects fair and beyond the reach of suspicion. 
Darlington’s Appeal, 86 Pa, 512, 27 Am. Rep. 726; Matthaei v. Pownall, 
235 Pa. 460, 84 A. 444; Thorndell v. Munn, 298 Pa. 1, 147 A. 848.’’ 

The rules relating to determination of confidential relationship are 
set forth in the last cited case, where it is pointed out that, as between 
parent and child, the existence of the relation is a question of fact to be 
determined from the evidence. It was said at page 565 of 327 Pa., at 
page 676 of 192 A.: ‘‘In general it may be said that a confidential rela- 
tion will be deemed to exist whenever the relative position of the parties 
is such that the one has power and means to take advantage of, or exer- 
cise undue influence over the other. Darlington’s Appeal, supra; 
Miskey’s Appeal, 107 Pa. 611; Longenecker v. Church, supra [200 Pa. 
567, 50 A, 244]. In such case the party in the superior position is 
obligated, legally as well as morally, to act with the most scrupulous 
fairness and good faith, and to refrain from using the trust and con- 
fidence reposed in him to secure an advantage for himself. Null’s 
Estate, supra [302 Pa. 64, 153 A. 137]. Hence, when it appears that 
by an inter vivos transaction, he has obtained a gift or other benefit 
from his confidant, he must, if the matter is questioned, prove affirma- 
tively that it is unaffected by any taint of undue influence, imposition, 
or deception. Darlington’s Appeal, supra; Stepp v. Frampton, 179 Pa. 
284, 36 A. 177; McConville v. Ingham, 268 Pa. 507, 112 A. 85; Null’s 
Estate, supra. Such a transaction will be condemned, even in the 
absence of evidence of actual fraud, or of mental incapacity on the part 
of the donor, unless there is full and satisfactory proof that it was the 
free and intelligent act of the donor, fully explained to him, and done 
with a knowledge of its consequences. Matthaei v. Pownall, supra; 
Corrigan v. Conway, 269 Pa. 373, 112 A. 466; Williams’ Estate, 299 Pa. 
440, 149 A. 728.’’ 

When the evidence is sufficient to establish a confidential relation- 
ship between the donor and the donee, the burden is then upon the 
donee to show ‘‘that all was fair, open, voluntary, and well understood,’’ 
McConville v. Ingham, 268 Pa. 507, 112 A. 85, 88. In that case Justice 
Simpson said, at page 518 of 268 Pa., at page 88 of 112 A., quoting 
from our decision in Stepp v. Frampton, 179 Pa. 284, 289, 36 A. 177: 
‘**But when the relations existing between the contracting parties 
appear to be of such a character as to render it certain that they do not 
deal on equal terms, but that on the one side . . . from overmastering 
influence, or on the other side, from weakness, dependence, or trust 
justifiably reposed, unfair advantage in a transaction is rendered prob- 
able, and the burden is shifted, and the transaction is presumed void, 
and it is incumbent upon the party in whom such confidenee is reposed 
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. . . to show affirmatively that no deception was used, and that all was 
fair, open, voluntary, and well understood. This principle is of very 
general application, . . . and the courts have always been careful not to 
fetter this useful jurisdiction by defining the exact limits of its exercise.’ 
The rule is stated to the same effect in 14 Am. & Eng. Ency. of Law 
(2d Ed.) 1036; 39 Cye. 1219.’’ 

It is apparent, therefore, that the authorities in this jurisdiction are 
too abundant and too clear upon the subject of the burden of proof, in 
the case of confidential relationship, to admit of any question. It is also 
clear that upon the facts of this case, plaintiff’s testimony was sufficient 
to east the burden of proof upon his daughter to show that the gift was 
made of his own free will and with his full understanding. The record 
shows that plaintiff was aged and infirm, that his hearing was seriously 
impaired, that he was without schooling and illiterate. The transaction 
occurred within five days after the death of his companion for fifty-five 
years and within two days of her funeral. He testified that he did not 
intend to make this gift to defendant and that he was prevailed upon 
by her to do so through her repeated importunities. He testified (and 
it is conceded) that the card which he signed was not read to him, and 
he says that he did not understand what took place at the bank, and 
that he did not know that by the transfer she obtained the right of 
survivorship. The cumulative effect of his testimony was sufficient to 
show that the relation existing between himself and his daughter at the 
time of the transaction was such that they did not deal upon equal 
terms, and therefore the burden was upon her to show that she acted 
with scrupulous fairness and good faith and that she did not abuse the 
’ confidence reposed in her by her elderly parent. It is true that plaintiff’s 
testimony was uncorroborated, but there can be no doubt that it was 
eompetent and sufficient. The chancellor who heard the witnesses and 
had an opportunity to judge of their truthfulness, decided that the 
daughter had offered inadequate evidence to sustain her burden of 
proof. As stated in Weber v. Kline, supra: ‘‘Even if we were disposed 
to feel otherwise, we are met with this barrier: ‘The findings of a chan- 
cellor, based on evidence and approved by the court below, must be 
given the same weight as the verdict of a jury and will not be disturbed 
on appeal. Glenn v. Trees, 276 Pa. 165, 120 A. 109; Miller v. [Central] 
Trust [& Savings] Co., 285 Pa. 472, 132 A. 579; Houghton v. Kendrick, 
285 Pa. 223, 132 A. 166.’ Kern v. Smith, 290 Pa. 566, 569, 139 A. 450.’’ 
The defendant has given no reason for the alleged gift to her. She has 
not shown that her father understood the transaction. She has not estab- 
lished why he should desire to benefit her to the exclusion of his other 
heirs, and she has not shown that he intended that she should take the 
fund by survivorship. Upon this ground alone the decree of the court 
below should be sustained. 
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The facts in the McConville case were analogous to the facts here 
present. There the plaintiff was a ninety-two year old woman, and the 
defendant was her adult granddaughter. In view of the facts showing 
that the parties stood in a relation of confidence, and that they were 
not dealing upon equal terms because of the infirmities and age of the 
donor, it was held that the burden of proof was upon the granddaughter 
to show that the transaction was fair, open, voluntary and well under- 
stood. The present case, however, is stronger because here the facts 
were so found by the chancellor and the court below, whereas in the 
McConville case the decree of the lower court was in favor of the donee. 

Even if this record did not establish a confidential relationship 
between the parties and disclose circumstances sufficient to cast the 
burden of proof upon the defendant, plaintiff’s testimony clearly shows 
that he entered into the transaction under a mistake of fact regarding 
the terms of the deposit. Compare Schuylkill County v. Copley, 67 Pa. 
386, 5 Am. Rep. 441; Stauffer v. Gebhardt, 103 Pa. Super. 300, 157 A. 517. 
It is to be noted that this was in no sense a contract entered into between 
father and daughter. It was a gift by the father to the daughter, 
evidenced by a contract of deposit with the bank. The bank is not a 
party to these proceedings. . Plaintiff has testified that he was unable 
to read the card, and defendant’s witnesses have admitted that it was 
not read to him. Even assuming that plaintiff could have understood 
the incident of survivorship, which is by no means certain in view of 
his advanced age and illiteracy, there is no evidence whatever to refute 
his testimony that he did not know the ecard contained a provision for 
survivorship. Obviously all joint accounts do not contain such a pro- 
vision, and there is no reason to suppose that the addition of defendant’s 
name to his upon the new card should have conveyed to him the knowl- 
edge that he was thus disposing of the greater part of his estate. It is 
an elementary principle of law that a clear and unmistakable intention 
on the part of the donor to make a gift of his property is an essential 
requisite of a gift inter vivos. Appeal of Waynesburg College, 111 Pa. 
130, 3 A. 19, 56 Am. Rep. 252; Walsh’s Appeal, 122 Pa. 177, 15 A. 470, 
1L. R. A. 535, 9 Am. St. Rep. 83; Flanagan v. Nash, 185 Pa: 41, 39 A. 
818 ; Reese v. Philadelphia Trust Co., 218 Pa. 150, 67 A, 124, 120 Am. St. 
Rep. 880; Ashman’s Estate, 223 Pa., 543, 72 A. 899; Maxler v. Hawk, 
233 Pa. 316, 82 A. 251, Ann. Cas. 1918B, 559; Turner’s Estate, 244 Pa. 
568, 90 A. 916; Campbell’s Estate, 274 Pa. 546, 118 A. 547; Chapple’s 
Estate, 332 Pa. 168, 2 A. 2d 719, 121 A. L. R. 422. This fundamental 
principle has been widely accepted in other jurisdictions. 28 C. J. 627. 
Here the only evidence of plaintiff’s intention to make the gift was his 
signature upon the card. This evidence is of little value in view of 
plaintiff’s admitted inability to read and in view of the evidence indicat- 
ing that the card was not read to him and that he did not understand its 





892 THE BANKING LAW JOURNAL 


nature. The testimony of the bank officials, based upon assumptions, 
does not show that they were able to make themselves understood by him, 
but does show that they were unaware of his illiteracy and impairment of 
hearing. While it is true that the burden of proof is upon one who 
attempts to establish a mistake of fact as the grounds for setting aside 
an executed transaction, we are of the opinion that plaintiff’s testimony 
clearly shows that he never intended to make a gift to defendant of the 
fund upon his death. Upon this ground also the decree of the court 
below could be affirmed, but, as we have pointed out above, the cireum- 
stances of the case were such that the burden was upon defendant to 
establish the validity of the gift rather than upon plaintiff to show its 
invalidity. : 

The decree of the court below directing the Fourteenth Street Bank 
to cancel the joint savings account must be modified because the bank is 
not a party to the proceedings. The plaintiff is the sole owner of the 
amount to the credit of the plaintiff and defendant in the Fourteenth 
Street Bank, and the defendant has no right or property therein; pay- 
ment by the Fourteenth Street Bank to the plaintiff, or on his order, 
shall be a complete discharge of the bank’s obligation. A copy of this 
decree shall be served by the plaintiff on the bank. So modified the 
decree is affirmed ; costs to be paid by appellant. 


MAXEY, C. J. (dissenting)—What this plaintiff is attempting to do 
in this action is to repudiate his written contract and if the law as laid 
down in a long and consistent line of cases is adhered to by this court 
his attempt will be frustrated. Paraphrasing slightly what Chief Jus- 
tice J. Hay Brown said in his dissenting opinion in Johnson’s Estate, 
249 Pa. 339, at page 348, 94 A. 1082, 1084: While it may be gratifying 
that this 77 year old plaintiff regains sole control of this bank account, 
‘fin saving it [for him] the law has not been saved.’’ 

The following propositions are under our law incontestable: 

First: The ‘‘deposit card’’ admittedly signed by the plaintiff and 
this defendant constituted a written contract. This Court speaking 
through Mr. Justice Linn so held in a similar case in Mader et al v. 
Stemler et al., 319 Pa. 374, 179 A. 719. There we declared a changing 
on a bank’s signature card, of the bank account from Frank Stemler to 
‘‘Frank Stemler or Jean Stemler’’ (page 376 of 319 Pa., page 719 of 
179 A.) to be (page 378 of 319 Pa., page 720 of 179 A.) an ‘‘agreement 
creating a joint interest with the right of survivorship.’’ On page 379 
of 319 Pa., 720 of 179 A., we referred to it as ‘‘a writing signed by the 
parties, completely expressing the intention to vest by assignment a 
present joint interest in the chose in action with the right of survivor- 
ship.’’ In that case an attempt was made to change the prima facie 
import of the contract by impressing a parole trust upon it, but we 
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held that ‘‘the evidence is insufficient to support such a contract. The 
measure of proof required to show a trust of that character must be 
‘clear, precise, and unequivocal.’ .. . In this case the evidence does not 
meet that measure.’’ That case clearly rules this case. 

The second proposition is, as was stated in the opinion just cited, 
that a written contract cannot be repudiated or altered by one party 
to it except on the ground of ‘‘fraud, accident, or mistake’’ and the 
proof of such an averment must be ‘‘clear, precise, and indubitable.’’ 
This was held in the following cases and in many others, and there are 
no decisions to the contrary. Honesdale Glass Co. v. Storms, 125 Pa. 
268, 17 A. 347; Sutch’s Estate, 201 Pa. 305, 50 A. 943, 944; Foley, 
Ex’r, et al. v. Wasserman et al., 319 Pa. 420, 179 A. 595. 

This Court has unequivocally declared, as we did in Gianni v. R. Rus- 
sell & Co., Ine., 281 Pa. 320, 126 A. 791, 792: ‘‘We propose to stand 
for the integrity of written contracts.’’ In Berardini v. Kay et al., 326 
Pa. 481, 192 A. 882, this Court rejected a claim of ‘‘a citizen of foreign 
birth, unable to speak English fluently’’ that ‘‘when he signed the order 
he failed to read it’’ and therefore was not bound by it. We said: ‘‘The 
evidence offered by appellant is equivocal [and] . . . suggests the 
nebulosity of his own conception of his claim.’’ 

If any other example of this Court’s fidelity in the principle of 
upholding written contracts is needed, see Pender v. Cook, 300 Pa. 468, 
150 A. 892, where we said parol evidence to change, affect or lessen the 
legal liability occasioned by the manner in which names are placed on 
commercial paper can be considered only where fraud, accident or 
mistake is shown, and must be of the same quality as that which would 
reform a written instrument. 

In the instant case plaintiff admitted (20a) that he agreed to have his 
daughter’s name ‘‘on the book.’’ He admitted his signature on the bank 
deposit card (35a) and answered ‘‘ Yes’’ to the following question (39a) : 
‘‘Well you said you and your daughter Christine went to the bank to 
have the account changed from your wife’s name.’’ If that language 
does not indicate that plaintiff intended to make a gift to defendant 
it is difficult to conceive of language that would so indicate and if a 
transaction like this bearing the signature of the parties can be set 
aside on the later testimony of one of them that he didn’t understand 
what he was doing the integrity of all contracts is gravely menaced. 

The burden of proof was on this plaintiff to ‘‘get out from under”’ 
the obligation of the written instrument and this burden he utterly failed 
to meet. His own testimony was nebulous and intrinsically inconsistent. 
In fact taken as a whole it went far in corroborating what the defendant 
herself and the bank officers testified to that is, that the plaintiff came 
into the bank to have his account transferred to himself and his daughter 
jointly, as it had been held jointly by himself and his wife for thirty- 
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seven years and up until his wife’s then recent death. Lochinger knew 
exactly what having such a joint interest in a bank account meant, as to 
the right to withdraw from such an account and the right of survivor- 
ship in such an account. He himself had just been the ‘‘survivor’’ as 
between himself and his wife in their joint bank account. The deposit 
agreement was signed by both Lochinger and his daughter in the presence 
of the bank president and the bookkeeper. The latter testified that ‘‘they 
[ Lochinger and his daughter] came in together, went up to the window 
and he asked that her name be added to the account.’’ The bank presi- 
dent testified: ‘‘I am satisfied that he knew what the transaction was 
because I witnessed it and I asked the question.’’ He further testified 
that he ‘‘wouldn’t sign anything of that sort unless he was satisfied or 
assured the person knew what he was about.’’ In answer to the ques- 
tion whether he knew the plaintiff was ‘‘hard of hearing,’’ he said: 
‘“Well, we have taken, usually persons that are up in years we try, I try 
to make myself clear to them. I was a teller formerly and I handled a 
great many people of that sort and I do that.’’ 

The majority opinion stresses the fact that the plaintiff was hard of 
hearing. We have no evidence as to how ‘‘hard’’ of hearing he was. 
No physician was called to testify as to its ‘‘hardness.’’ It also appears 
in the record that this plaintiff after his wife’s death consulted with 
Attorney Gilfillan and the attorney told him: ‘‘Charlie these two bank 
accounts are yours and you don’t have to pay any inheritance tax on it.’’ 
There is no evidence of his having any difficulty either in hearing or in 
comprehending what Attorney Gilfillan said for the lawyer then obtained 
a short certificate in the courthouse gave it to the plaintiff and said to 
him: ‘‘You won’t have any trouble transferring that account there.’’ 
Plaintiff then went to the bank where one of these accounts was and 
there he conferred with the president of the bank and the bookkeeper and 
there signed the new deposit agreement and then ‘‘he pushed the card 
over to’’ the defendant and handed her ‘‘the pen to sign’’ her name to it, 
thus creating the joint account. If the plaintiff was so physically in- 
capacitated that he could not hear and so mentally incapacitated that 
he could not comprehend a simple business transaction, Attorney 
Gilfillan would certainly have been a competent witness to prove those 
facts. He was not called as a witness, as he properly could have been, 
for he is in no way (so far as appears in the record) connected with 
this present case. 

The plaintiff’s alleged ‘‘deafness’’ is not even a factor of any legal 
consequence in this case. Even a deaf and dumb man is as much bound 
by his written contracts as any one else, and if he alleges ‘‘fraud’’ in 
securing his signature to the alleged contract he must prove his allegation 
by evidence of the same clarity, precision and indubitableness as any one 
else. 
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The fundamental error in the majority opinion is, as I see it, in 
treating this case as though no written contract existed between the 
parties, and as though there was merely an oral gift inter vivos between 
a father and his daughter. Starting with this erroneous assumption the 
majority opinion then argues, first, that the burden of proof is on the 
daughter, i.e. the defendant, second, that she has failed to sustain this 
burden. Not only is this basic assumption erroneous, but propositions 
1 and 2 are also erroneous. The assumption is erroneous for there cer- 
tainly is a written contract in this case. The plaintiff’s evidence to 
nullify it on the ground of ‘‘coercion, intimidation and undue influence’’ 
(i. e. ‘‘fraud’’) completely fails to measure up to the standard of proof 
always hitherto required by this Court in such cases. The majority 
opinion says: ‘‘It is true that plaintiff’s testimony was uncorroborated.”’ 
This being the fact, this case stands alone in Pennsylvania as being the 
only case (at least since Gianni v. R. Russell & Co., Inc., supra, in which 
we declared our intention to uphold ‘‘the integrity of written contracts”’ 
against attempted parol repudiation of them) where one party has been 
permitted to repudiate his written contract on his own uncorroborated 
testimony. 

Proposition No. 1 is erroneous for this Court has repeatedly held that 
‘*eonfidential relationship’’ does not arise merely from the fact of family 
relationship and in cases of gifts inter vivos between parent and child, 
the presumption favors the validity of the gift and the burden is on him 
or her who attempts to challenge its validity. In Hand’s Estate, 315 Pa. 
238, 172 A. 666, 668, we said: ‘‘Business dealings between parent and 
child or gifts from one to the other are not prima facie to be considered 
fraudulent, and those who attack such transactions assume the burden 
of furnishing clear proof of fraud.’’ (Citing cases.) .. . As between 
parent and child there is a presumption of fairness and not of fraud.”’’ 
Northern Trust Co. v. Huber, 274 Pa, 329, 118 A. 217. The general rule 
is that ‘‘In the absence of a relationship between the parties to a trans- 
action which tends to give one dominance over the other, undue influence 
must generally be proved by the party setting it up and will not be 
presumed. Under such circumstances inadequacy of consideration, 
although highly material to the issue, usually will not constitute such 
proof, nor will the age, infirmity or weak-mindedness of the promisor 
or transferor of itself establish a case or defense based thereon. . . .”’ 
Williston on Contracts, Vol. V (Rev. Ed. p. 4541, § 1625A). This has 
long been the rule in Pennsylvania. In Null’s Estate, 302 Pa. 64, 68, 
153 A. 137, 139, we said: ‘‘ . . . Mental weakness, old age, ignorance, 
and so forth, is not assumed as an element, nor is undue influence a 
necessary part except so far as the ability to exercise undue influence 
is implied in the very conception of a confidence. Pomeroy’s Equity 
Jurisprudence, vol. 2, § 955.’? In Null’s Estate we upheld a gift inter 
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vivos of a woman 87 years of age to her daughter. We said: ‘‘The 
evidence to sustain’’ the relation known as confidential ‘‘must be cer- 
tain; it cannot arise from suspicion or from infrequent or unrelated 
acts; care must be used not to confound acts springing from natural 
love and affection with confidential relations.’’ ‘‘The mere existence of 
kinship does not, of itself, give rise to confidential relation. Clark v. 
Clark, 174 Pa, 309, 336, 34 A. 610, 619.’’ 

That this plaintiff knew exactly what was the nature of the transac- 
tion at the bank is crystal clear from the evidence. The defendant 
testified : ‘‘He [the plaintiff] said to the cashier that he wanted to put 
my name on that book the same as mom’s, meaning my mother.’’ When 
father and daughter left the bank, the father said: ‘‘ Well, the rest of the 
family can’t clean me out now.’’ The bookkeeper testified: ‘‘We spoke 
to them [the plaintiff and the defendant] and explained the right of 
survivorship, that each, that both, would have to sign.’’ He also testified 
that the father ‘‘asked that her [the daughter’s] name be added to the 
account and I asked him whether it should be ‘and’ [or] ‘or’... and 
they wanted it ‘and’.’’ The Court then asked the bookkeeper: ‘‘ Who 
did the talking?’’ and the witness answered: ‘‘Mr. Lochinger came in 
and asked for that.”’ 

The president of the bank did not testify (as the majority opinion 
claims) that he retained ‘‘no recollection whatever concerning it’’ i.e. 


this transaction. His ‘‘no recollection’’ related only to whether or not 
Lochinger ‘‘said anything at all.’”? He remembered that ‘‘the old gentle- 
man was agreeable and nodded his head and I think he understood all we 
asked him ... I also told him . . . whichever one died first, the other one 
would be complete owner of it and there was no objection to it by either 


9? 


cne.’’ He said he had ‘‘no vivid recollection’’ of the ‘‘scene.”’ 
Lochinger himself did not accuse his daughter of any ‘‘fraud’’ in the 
matter. He said she ‘‘preached’’ him into ‘‘letting her sign her name 
on it’’ (the deposit agreement). Nine days after this joint account was 
established he and his daughter went to the bank and jointly withdrew 
from the account $951.11. He made no criticism of the joint account 
at that time and made no attempt to change it. Lochinger did not deny 
signing the deposit agreement with his daughter. He was only ‘‘pretty 
sure’’ that what was on the deposit agreement was not explained to him 
before he signed it. He was asked: ‘‘If you had known those words 
[about the survivor becoming the absolute owner of the account] were 
there would you have signed the card? and his answer was: ‘‘I don’t 
know whether I would or not.’’ The clear import of this man’s testimony 
is that his daughter ‘‘preached’’ him into putting her name into the 
place on the joint account which her mother occupied for 37 years 
before her death, that the father was willing that this be done so that 
“‘the rest of the family can’t clean me out,’’ that he went to the bank 
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for this purpose and that after the bank officers explained to him what 
the significance of his and his daughter’s signing the deposit agreement 
was, he signed it with a full appreciation of its legal significance, for he 
was not a stranger to a joint account with the right of survivorship. 
His affirmative answer to the question put to him by his own attorney 
and quoted earlier in this opinion proves that he knew exactly what he 
was doing at the bank. Evidently some one got him to change his mind 
about this matter many months afterwards. It was nearly ten months 
after this plaintiff established, by his own signature (and his daughter’s) 
this joint account before he started this action to repudiate it. The law 
protecting the integrity of written contracts has reached a deplorable 
state if the signers of such contracts can slink out of their obligations by 
twice repeating in court: ‘‘I didn’t realize at the time—I didn’t realize 
at the time’’ and that he was ‘‘upset’’ over it. 

The majority opinion says ‘‘there is no evidence whatever that this 
daughter was her father’s favorite, or that she had rendered any consid- 
erable services to her parents.’’ What pertinency this has to this case 
remains completely obscure. There is nothing unusual in a parent 
making a gift to a child. We recently had a case in this court where a 
father gave his children several millions of dollars before his death. 
This plaintiff had only two surviving children, a son and a daughter, and 
it is on record that the mother left the son $4,000. She left the daughter 
the family farm, subject to this $4,000 legacy to the son. For this defend- 
ant to profit by this joint account she will have to survive her father, 
a thing she is likely to do, but there is no certainty that she will not 
precede her father in death as Henry Ford’s only son recently preceded 
his 81 year old father in death. There is nothing suspicious or unusual 
in an aged father having his bank account, after his wife’s death, placed 
in the names of himself and a child jointly. This was a natural thing 
to do here, for the account had been a joint one for 37 years. After a 
man loses his wife by death, an adult daughter often takes her mother’s 
place as her father’s counsellor, and frequently to his great benefit. 

All the cases cited in the majority opinion about the burden of 
proof in cases where the benefited party stands in a ‘‘confidential rela- 
tion’’ to the giving party are wholly in applicable to this case, for it is 
completely settled in the law that family relationship does not in itself 
either prove or raise a presumption of confidential relationship, as the 
cases we have cited clearly demonstrate. 

In Worrall’s Appeal, 110 Pa. 349, 1 A. 380, 386, 765, we said: ‘‘ There 
is nothing in the relation of parent and child, or other near relation, to 
preclude one from accepting a benefit from the other in the shape of a 
gift, or of a contract upon more advantageous terms than would have 
been granted to a stranger; and the fact that such a gift has been 
conferred, or contract made, will not warrant an inference that it has 
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been procured by undue influence.’’ In Smiles v. Daube, 130 Pa. Super. 
565, 571, 198 A. 457, 460, we said: ‘‘The parental relation here existing 
is sufficient to rebut any presumption of undue influence upon the part 
of appellant and the natural love and affection existing between a 
mother and her son is a sufficient consideration. Carney v. Carney, 
196 Pa. 34, 46 A. 264, and Simon v. Simon, 163 Pa. 292, 29 A. 657.’’ The 
decisions just cited are obviously based on the well known fact that gifts 
are normally made not to strangers but to persons who stand in close 
relation to the donor, usually a family or blood relation. If gifts inter 
vivos are to be set aside because of the influence of affection all of such 
gifts could be declared invalid when the donor’s affections have cooled 
and he demands that the gift be returned. 

The case of McConville v. Ingham et al., 268 Pa. 507, 112 A. 85, 87, 
does not bear the remotest legal resemblance or logical analogy to the 
ease at bar. There the plaintiff was 92 years of age, and the claimant 
admitted in her testimony that her grandmother was ‘‘weak and incom- 
petent.’’ Here the plaintiff is 77 years of age and it appears all through 
his testimony that he was neither ‘‘weak’’ nor ‘‘incompetent.’’ In the 
McConville case this court found that ‘‘at no time did defendant say the 
money was a gift to her, or deny her alleged promises to return it... 
She did not [keep her promises], and hence plaintiff filed the present bill 
in equity.’’ In the instant case the testimony of the defendant, the 
plaintiff, and the bank officers clearly indicates that this father intended 
his daughter should hold the joint account with him and should take her 
deceased mother’s place in the joint account. Lochinger himself said so 
by his answer ‘‘yes’’ to the question his own lawyer put to him and 
which is quoted above. No one accuses the daughter in this ease of 
breaking any promises. In the McConville case the 92 year old woman 
was at the time of the transaction ‘‘erying which evidenced her mental 
distress.’’ Here the bank officers saw no indication that this father was 
in any kind of mental distress or that he was acting otherwise than on 
his own free will. In the McConville case we said: ‘‘There is no proof 
of the alleged gift except defendant’s unsupported declaration, which is 
discredited by the contradictions appearing in her testimony.’’ In the 
instant case the ‘‘proof of the alleged gift’’ is found in plaintiff’s 
admitted signature on the deposit agreement, i. e. the contract, and the 
only ‘‘contradictions’’ found in the record are in the plaintiff’s own 
testimony. 

What the court said in the McConville case as to ‘‘burden of proof’’ 
relates only to those cases where there is no proof of a gift except the 
donee’s own testimony and where the situation is such that the owner- 
ship of the alleged donor is presumed to continue. In the instant case 
the gift is evidenced by a writing signed by the ‘‘giver’’ and when he 
wishes to repudiate that writing he must under all of our decisions prove 
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he was induced to sign his name to it by ‘‘fraud, accident or mistake’’ 
and the evidence to sustain his claim.must be clear, precise and in- 
dubitable. The majority opinion virtually admits that the evidence 
in this case does not reach this high standard of proof when it says that 
‘‘nlaintiff’s testimony was uncorroborated.’’ Since it was uncor- 
roborated it can not be ‘‘sufficient’’ (as the majority opinion asserts) 
unless we are to ignore or repudiate our former long line of consistent 
opinions in precisely this class of cases. The principle of stare decisis 
should be respected by the Courts and this is particularly true when 
they constitute a rule of property, as does the principle the defendant 
justifiably invoke in this case. 

All the cases cited in the majority opinion about the necessity of 
‘‘a clear and unmistakable intention on the part of the donor to make 
a gift of his property is an essential requisite of a gift inter vivos’’ are, 
except for two cases which support the view taken by this dissenting 
opinion, entirely without application to this case. For example, in 
Appeal of Waynesburg College, 111 Pa. 130, 3 A. 19, 56 Am. Rep. 252, 
where an attempt was made to establish a gift inter vivos and a trust - 
by making and delivering to the payee therein named a check for safe 
keeping as trustee for another, we said it could not be so established. 
In Appeal of Walsh, 122 Pa. 177, 15 A. 470, 471, 1 L. R.. A. 535, 9 Am. 
St. Rep. 83, a depositor, in expectation of death, handed her deposit 
book to a friend, saying: ‘‘The money there is for my sister in Ireland, 
but if I don’t die I want it back.’’ She died the next day. We held 
that the transaction did not constitute a valid donatio mortis causa. In 
Flanagan v. Nash, 185 Pa. 41, 39 A. 818, we held that under the agree- 
ment made in that case which was ‘‘either to draw,’’ ‘‘there is nothing 
to show that, if the defendant drew the money he could keep it as his 
own.’’ In that case there was involved only the interpretation of a 
somewhat dubious agreement. Here the agreement is explicit that ‘‘the 
survivor shall be the absolute owner of the balance.’’ The case of 
Reese v. Philadelphia Trust, Safe Deposit & Ins. Co., 218 Pa. 150, 
67 A, 124, 126, 120 Am. St, Rep. 880, cited in the majority opinion, fully 
supports the position taken in this dissenting opinion. There we held 
that where an elderly woman went to a bank vault, took out her securi- 
ties and in the presence of a bank officer executed transfers to her 
nephew, a valid gift of the securities to her nephew was made, even 
though the donor retained access to the box where the securities were 
kept. The court said: ‘‘Can there be any question as to the legal effect 
of the transaction?’’ It answered this question ‘‘No’’ by its decree 
directing the bank to transfer the securities to the nephew. In Ash- 
man’s Estate, 223 Pa. 543, 72 A. 899, we simply held that where a father 
declared in writing that he gives certain bonds to his son but also pro- 
vides in writing that the bonds are not to be used until after his own 
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death and the father subsequently makes a will revoking all previous 
wills, the son was not entitled to the bonds. In Maxler v. Hawk, 233 Pa. 
-316, 82 A. 251, Ann. Cas. 1918B, 559, and in Turner’s Estate, 244 Pa. 
568, 90 A. 916, there was no writing whatever (as there is in the instant 
ease) attesting the alleged gift. In Campbell’s Estate, 274 Pa. 546, 
118 A. 547, we held that where a decedent shortly before his death draws 
_a check in favor of his brother for the exact amount of his deposit in 
the savings bank and declares to the person who witnessed the check that 
_he wanted his brother to have the money, and directs that the check and 
bank book shall be put in an envelope addressed to his brother at the 
latter’s post office, and placed in his (decedent’s) satchel, and the 
brother presents the check for payment the day after decedent’s death, 
the check will be considered a gift inter vivos, if the evidence shows that 
there was no possibility that the brother obtained the check after the 
decedent’s death. The facts in the case at bar make out a much stronger 
one for the claimant than do the facts in Campbell’s Estate. In Chapple’s 
Estate, 332 Pa. 168, 2 A. 2d 719, 121 A. L, R. 422, there was no written 
agreement attesting the alleged gift inter vivos. 

As we said earlier in this opinion, the majority opinion fails to 
distinguish the case at bar which rests on a written agreement, from 
the cases it cites where the alleged gift rested entirely on parole. 

The majority opinion says, ‘‘Plaintiff is a man more than seventy- 
seven years of age, illiterate, unable to read or write except to sign his 
name, and without any formal schooling,’’ and adds, ‘‘Tests made by the 
hearing judge [Ellenbogen] in the courtroom established that, ‘his 
hearing is so bad that it is difficult to make him understand what is 
being said’; and . . . this deafness has existed for thirty years.’’ This 
description probably fits thousands of citizens of this Commonwealth. 
Hitherto there has never been a judicially accepted rule that a person 
answering this description can repudiate his contract by such testimony 
as the plaintiff produced in this case and without a particle of corrobora- 
tion. How Judge Ellenbogen ‘‘tested’’ this plaintiff’s hearing does 
not appear, but in reading the record it is obvious that the respective 
attorneys had no difficulty in making the plaintiff understand the ques- 
tions addressed to him. ' None of the questions are marked ‘‘repeated.’’ 
As to plaintiff’s alleged ‘‘illiteracy’’ his answers showed that he clearly 
comprehended what was meant by the statement on the deposit agree- 
ment that the ‘‘survivor shall be the absolute owner of the balance,’’ 
etc., for when it was read to him and he was asked, ‘‘Do you know what 
that means?’’ he replied: ‘‘Why, it means it turns over to her from the 
bank after my death.’’ It also appears that he had no difficulty in 
understanding what the attorney for his wife’s estate, Mr. Gilfillan, said 
to him about his legal rights and about inheritance taxes. 
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If the majority opinion is to be the law of this state then any other 
seventy-seven years old individual who is somewhat ‘‘illiterate’’ and 
‘‘without any formal schooling’’ can repudiate his written agreement 
as does this plaintiff, by simply changing his mind about it later and 
declaring in court, ‘‘I didn’t realize at the time.’’ 

The appellate courts of this state have hitherto stoutly maintained 
that written contracts cannot be altered or annulled by such parol 
uncorroborated testimony as we have here. In Collins v. Horn, 124 Pa. 
Super. 115, 188 A. 87, 88, that court in an opinion by Judge Parker 
said of a defense that the signer of a note ‘‘thought he was signing an 
application to become a member of”’ a health club. ‘‘The defense cannot 
prevail in the face of the specific terms of the writing,’’ and Judge 
Parker added: ‘‘This case is ruled by Gianni v. R. Russell & Co.,’’ supra. 
In Russell v. Sickles et al., 306 Pa. 586, at page 591, 160 A. 610, 611, 
Mr. Justice Drew, speaking for this court, said that ‘‘We have repeatedly 
announced it as our policy to uphold the integrity of written instru- 
ments.”’ 


The finding of facts by a court en bane are binding on this court 
only when they are supported by legally sufficient proof. This court 
has repeatedly said in varying but definite language what we said in 
McConville v. Ingham, supra, 268 Pa, at page 520, 112 A. at page 89: 


‘‘On appeal the appellate court shall . . . determine if the facts have 
been rightly found. When the appellate court is satisfied that facts 
have been found without proof, or material facts established by the 
proofs have not been found, it follows that there has been plain mistake.’’ 
In the instant case there was no such proof as the law requires to set 
aside a written contract. We have shown that the plaintiff’s own testi- 
mony was of a most dubious and inconclusive character, and the majority 
opinion admits that it was ‘‘uncorroborated.’’ Even if it had been 
clear and unequivocal, it was not sufficient without. corroboration to 
warrant the court’s granting plaintiff’s prayer, which was ‘‘to make a 
decree declaring null and void the deposit agreement aforesaid.’’ Since 
the plaintiff’s testimony (such as it was) was uncorroborated it was the 
duty of the court below to decree that he had failed to meet the measure 
of proof required by law. It should not be overlooked in this case that 
the plaintiff is asking for the cancellation of a written contract which 
he both signed and sealed, as appears in this record as ‘‘Exhibit A,’’ 
attached to plaintiff’s bill. 

Wigmore on Evidence, 3d Ed. Vol. 9, § 2431, quotes with express 
approval as the correct and ‘‘orthodox’’ rule (and stated that it now 
prevails in Pennsylvania) what was. said by the, Supreme Court of 
Virginia in Towner v. Lucas, Ex’r, 13 Grat., Va. 705. It reads as 
follows and is most apposite to this case: ‘‘Neither a court of law nor 
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a court of equity can act upon the hypothesis of fraud where there is no 
legal proof of it.’’ 

Because the court below acted upon such a hypothesis where there 
was “‘no legal proof of it,’’ the decree of that court should be reversed. 


Evidence Sufficient to Establish Completed Gift of 
Joint Interest in Bank Account 


Tormey v. Cassidy, Supreme Court of Rhode Island, 33 Atl. Rep. 
(2d) 181 


Where evidence showed that donor had given sister joint interest 
in a bank account in consideration of a gift of joint interest in sister’s 
bank account, it was held that donor intended to make a present gift 
of a joint interest in her account and that upon donor’s death the 
account was the sole property of the sister. 

In 1905, decedent opened a savings account in her name alone 
with respondent bank with a deposit of $100. Decedent’s sister, 
Mary, one of the respondents, in the instant suit, in 1907 opened a 
savings account No. 9976 in her own name alone in the respondent 
bank with a deposit of $50. In 1920, Mary caused the bank to add 
decedent’s name to her account so that until decedent died it stood in 
the names of both sisters, payable to either or to the survivor of them. 
Mary told decedent of this change and decedent signed a signature 
card to that effect. Six months after Mary had caused decedent’s name 
to be added to her bank book, the decedent caused Mary’s name to be 
added to her account, No. 4597, the account in dispute in the instant 
action. Decedent informed Mary of this change and Mary signed 
a signature card to that effect. From 1923 when account No. 4597 
was changed by decedent to the date of decedent’s death, the account 
showed deposits of $11,000. Account No. 4957 also contained the 
sum of $6,856.35 which came from an account both decedent and 
Mary had in a New York bank which stood in decedent’s name for 
her sister Mary. Both decedent and Mary made deposits in account 
No. 4597 and withdrawals were signed by one or the other. Upon 
decedent’s death, Mary closed both accounts No. 4597 and No. 9976 
and caused the respondent bank to transfer the balance in these two 
accounts to a new account in the names of Mary and another sister 
Sarah. The bankbook of account No. 4597 was kept in a valise to 
which both decedent and Mary had keys. The complainant, a sister 
of Delia, brought this action against her sister Mary and the re- 
spondent bank, seeking to have the funds in the possession and con- 
trol of Mary and the respondent bank transfered to decedent’s estate. 
The respondent bank contended that in view of the form of the ac- 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 443. 
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count it was legally bound to pay the money to Mary. Complainant 
contended that decedent never intended to make a present gift to 
Mary of the bank account, but the decedent added Mary’s name 
solely for her own convenience. Complainant testified that shortly 
before decedent’s death, the decedent told her that she had a large 
sum of money in the bank, that she was going to make a will and 
that she intended to leave all that money to complainant. The de- 
cedent died intestate and never changed the form of the account. 

It was held upon the evidence that in March, 1923, the decedent 
gave her sister Mary in consideration of similar action by Mary as 
to her account a present so-called joint interest in account No. 4597 
and that the money in that account belonged to Mary in her own 
and sole right. 


Suit by Delia Tormey and others against Mary Cassidy and others 
to have certain funds in possession or control of Mary Cassidy and the 
Savings Bank of Newport transferred to the estate of Margaret Cassidy 
deceased, wherein John C, Burke, upon appointment as administrator 
of decedent’s estate was added as a party complainant. From a final 
decree dismissing the bill, complainants appealed. 

Appeal denied and dismissed, decree affirmed and cause remanded. 

Maurice L. Dannin, of Newport, and Aram A. Arabian, of Provi- 
dence, for complainants. 

Burdick, Corcoran & Peckham and Edward J. Corcoran, all of New- 
port, for respondent Mary Ellen Cassidy and Savings Bank of Newport. 


CAPOTOSTO, J.—This is a bill in equity to have certain funds in 
the possession or control of the respondents, Mary Cassidy and the 
Savings Bank of Newport, transferred to the estate of Margaret Cassidy, 
late of the city of Newport, who died intestate on December 9, 1940. 
Delia Tormey, a sister of the deceased, was the sole complainant in the 
original bill, Subsequently to the bringing of that bill, John C. Burke 
was appointed administrator of decedent’s estate and he was then added 
as a party complainant in an amended bill. After hearing in the superior 
court on bill, answer and proof, and decision thereon, a final decree was 
entered, dismissing the bill. The cause is before us on the complainant’s 
appeal from such decree. 

The main question in this cause is whether the sum of $11,165, in 
savings account numbered 4597 in the respondent bank in the names of 
‘‘Mary Ellen Cassidy or Margaret Cassidy or the survivor of them,’’ 
belongs to Mary Ellen Cassidy or to the estate of Margaret Cassidy. 
Mary contends that she is entitled to that sum because, on March 5, 1923, 
Margaret made an irrevocable gift to her of a so-called joint interest in 
that account and in all subsequent additions thereto. The bank con- 
tends that, in view of the form of the account and in the absence of 
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notice to the contrary, it was legally bound to pay and apply the moneys 
in such account as Mary directed. The complainant contends that 
Margaret never intended to make a present gift to Mary of a so-called 
joint interest in said account, but that she added Mary’s name thereto 
solely for her own convenience and purposes. They therefore conclude 
that the sum in question properly belongs to Margaret’s estate. 

It appears in evidence that Margaret, a single woman, had two other 
sisters, Mary and Sarah, who were also single, in addition to her married 
sister, Delia Tormey. Margaret, Mary and Sarah were engaged in 
domestic service most of their lives in Philadelphia, New York and New- 
port. Delia and her family lived in New Rochelle, New York, for at 
least the past twenty years. Other than rather frequent visits to her 
home by Margaret and Mary, when they were both working in New 
York, and some occasional visits by Delia to one or more of her sisters 
in Newport, there was no great intimacy between Delia and her three 
sisters. 

It was otherwise in the case of Margaret and Mary. They were very 
close to each other and, while both were. employed in the city of New 
York, they apparently deposited their respective surplus earnings in a 
savings account in the Emigrant Industrial Savings Bank of that city, 
which account stood ‘‘In acct. with Margaret Cassidy for sister Mary. 
Ellen Cassidy’’ until it was closed in 1936. On January 28, 1936, the 
$6,856.35 from this account was deposited in the respondent bank in 
account numbered 4597, which is the account involved in this cause and 
which at that time had stood for almost thirteen years in the joint names 
of Margaret and Mary. 

The evidence further shows that on October 12, 1907, Mary opened 
savings account numbered 9976 in her own name alone in the respondent 
bank with a deposit of $50 and that this account had increased to $1,600 
by 1922. On September 30, 1922, she caused the bank to add Margaret’s 
name to this account, so that, until Margaret died in 1940, it stood in 
the names of ‘‘Mary E. Cassidy or Margaret Cassidy, and payable to 
either, or the survivor of them.’’ When the account was thus changed, 
Mary told Margaret and the latter went to the bank and signed a signa- 
ture card. All moneys thereafter deposited in the account belonged 
to Mary and all withdrawals therefrom were made by her, The balance 
in the account at the time of Margaret’s death was $4,200. 

According to the evidence, account numbered 4597, which is the one 
in question here, was opened by Margaret in her name alone on Sep- 
tember 1, 1905, with a deposit of $100. When, on March 5, 1923, only 
six months after Mary had added Margaret’s name to her account, 
Margaret caused Mary’s name to be added to account 4597, the amount 
thereof was $3,438.23. At that time, Margaret told Mary what she had 
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done, and the latter then went to the bank and signed a signature card 
in connection with this so-called joint actount. 

Between March 5, 1923, when account 4597 was thus changed by 
Margaret, and December 9, 1940, when she died, the account showed 
deposits in the total sum of $11,165. On January 28, 1936, the sum of 
$6,856.35 was deposited in this account, which sum, as we have already 
stated, came from the account in the Emigrant Industrial Savings Bank 
in the city of New York. Other deposits in this account were apparently 
made by both Margaret and Mary, and the withdrawal orders in con- 
nection therewith were sometimes signed by one and sometimes by 
the other. 


In June, 1928, the three sisters, Margaret, Mary and Sarah, bought a 
house in Newport for $6,000. This amount was paid by the assumption 
of an existing mortgage for $3,000 and $3,000 in cash, each sister con- 
tributing $1,000 to the latter sum. Sarah withdrew $1,000 from her 
own individual account in the respondent bank. Margaret’s and Mary’s 
shares were paid by a withdrawal, on June 7, 1928, of $2,000 from 
account 4597. The withdrawal order for this sum was signed by 
Margaret. There is no evidence that Margaret ever requested or expected 
to be repaid $1,000 by Mary, and no evidence that Mary ever promised to 
repay her. It is well to recall here that there were ample funds in the 
account opened by Mary, hereinbefore identified as account 9976, to 
meet her share of the cash payment for the purchase of the house. 

Margaret’s health failed in 1934. Mary thereupon gave up her work 
and returned to Newport with her. From that time until Margaret 
died, the three sisters lived together in the house which they had bought 
in 1928, sharing equally the expenses of maintaining it. Mary was 
apparently the manager of the household. During all the time that 
Margaret, Mary and Sarah lived as one household, they seldom saw 
their sister Delia Tormey or any of her daughters. 

Following Margaret’s death, Mary, on December 16, 1940, closed both 
account 4597 and 9976, and caused the respondent bank to transfer the 
balances in these two accounts to a new account, numbered 59,583, in 
the names of ‘‘Mary E, Cassidy or Sarah J. Cassidy, payable to either 
or the survivor of them.’’ On the same day, Mary withdrew from this 
new account $524.62, and she also received from the bank the entire 
balance of $101.88 in account numbered 57,626 which had always stood 
in Margaret’s name alone. With these moneys she paid the undertaker 
for the funeral of Margaret. 

The complainant Delia Tormey and her daughter Theresa Murray 
testified that, when they visited Margaret in Newport in September, 
1940, Margaret told them that she kept the bankbook of account 4597, 
which is the one in dispute here, in the drawer of a dresser, or wash- 
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stand, in her room. On this point Mary testified that the bankbook 
and all other valuables belonging to Margaret and herself were kept in 
a valise in a closet of her, Mary’s bedroom; that the valise was always 
locked; and that both she and Margaret had a key to that valise. 

The substance of Delia Tormey’s testimony on the basic issue in this 
cause is that, on that same visit in September, 1940, Margaret told her 
that she, Margaret, had a large sum of money in the bank; that she was 
going to make a will; and that she intended to leave all that money to 
her. Delia’s daughter Theresa testified to the same effect. Another 
daughter, Kathleen McClellan, who visited Margaret in October, 1940, 
gave testimony of a similar nature. From such testimony the com- 
plainants argue that Margaret never intended to make a present gift to 
Mary of a so-called joint interest in account 4597 when, in 1923, she 
caused the bank to add Mary’s name to that account. As a matter of 
fact, Margaret did not make a will and she never changed the account. 

The testimony on the vital question at issue, in addition to the docu- 
mentary evidence, came principally from Mary. The substance of her 
testimony is that both she and Margaret intended to give to each other 
a present so-called joint interest in their respective accounts. On cross 
examination she testified that ‘‘everything was understood; we both 
owned the same joint accounts.’’ And again, referring to Margaret and 
herself: ‘‘She knew she could: draw from my account as I could draw 
from hers, because that was the understanding between us, we ‘could 
both go down to the bank and draw out of both, and we did, when I 
needed it.’’ 

In a decision from the bench, the trial justice reviewed the conflicting 
evidence and found that account 4597 ‘‘belonged to Mary and Margaret 
jointly, long before Margaret died, and became the property of Mary on 
the death of Margaret.’’ He distinguished this cause from one where a 
single account is transferred by one sister to herself, and another sister, 
no consideration coming from the other side, ‘‘but it’s a case of an agree- 
ment to form a partnership of a kind; a partnership partly defined and 
left to interpretation in. the matter of details and usually understood 
by the sisters.’’ 


The complainants argue that they are entitled to the moneys in 
account 4597 because according to the trial justice, Margaret did not 
make an absolute gift to Mary of a so-called joint interest in that account ; 
that the finding of a partnership was ‘‘the creature of imagination. It 
had no substantial basis in the evidence’’; and that even if the trial 
justice was correct in his finding of a partnership ‘‘the complainant 
administrator was entitled to equitable relief to preserve the distributive 
portion of the decedent’s estate in such partnership assets, which the 
respondent Mary is threatening to use and claiming as her sole property.’’ 
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A fair reading of the trial justice’s decision as a whole does ‘not 
warrant the conclusions that the complainants seek to draw therefrom. 
It is clear to us that he did not use the word ‘‘partnership’”’ in its 
technical sense, but that he used that term in a qualified sense to express 
the thought that, in September, 1922, and March, 1923, Mary and 
Margaret, as the result of an agreement between them, had each given 
to the other an absolute and present so-called joint interest in their 
respective accounts, 

In considering complainants’ appeal from the decree in this cause, the 
question for us to determine is whether the decree was warranted on 
the facts established by the evidence, and not to decide whether the 
reason for the decree given by the trial justice was good or bad. Me- 
Kittrick v. Bates, 47 R. I. 240, 132 A. 610. See Massart v. Narragansett 
Electric Co., 54 R. I. 154, 159, 171 A, 238. Furthermore, where the 
evidence is conflicting and especially where the credibility of witnesses 
is invoked, as is the case here, it is well established that this court will 
not disturb the findings of fact by a trial justice unless clearly wrong. 
From our examination of all the evidence in the record before us, we 
cannot say that the trial justice was clearly wrong in finding that, in 
March, 1923, Margaret gave Mary, in consideration of similar action by 
the latter as to her account, a present so-called joint interest in account 
4597 and that the moneys in that account now belong to Mary in her 
own and sole right. 

Complainants’ second ground of error concerns the payment by the 
bank to Mary of the sum of $101.88 in account 57,622, which stood in 
the name of Margaret alone. We recall that Margaret died on December 
9, 1940. The payment in question was made to Mary on December 16, 
1940, before the appointment of an administrator, in accordance with 
the bank’s custom of paying small accounts standing solely in the name 
cf a depositor, who died intestate, to his or her next of kin for the 
purpose of assisting in defraying the funeral expenses for the deceased 
depositor, when the undertaker’s bill was greater than the amount of 
the deposit. The complainants contend that the trial justice erred in 
approving such action by the bank, as it violated the provisions of our 
probate statute. 

The real complaining party against the bank’s action is Delia Tormey, 
but she was not herself aggrieved thereby nor entitled to complain. The 
administrator alone was the proper party to complain in this regard. 
But he was not a party complainant in the original bill, nor did he appear 
as a witness at the trial in the superior court. There is nothing in the 
evidence before us even tending to show that the administrator, as such, 
complains of the bank’s action, or that the sum of $101.88, or any part 
thereof, was diverted by Mary to a use other than the one for which it 
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was made. As a matter of fact, the evidence is undisputed that Mary 
added $524.62 of her own money to that sum and paid the undertaker 
for Margaret’s funeral. There is no claim that the bill was unreasonable 
and, under the statute, it is a preferred claim. Furthermore, since, 
according to the evidence, the sum of $101.88 constituted Margaret’s 
entire estate and was less than the funeral bill, the rights of no creditor, 
and apparently there was none, can possibly be affected by the manner 
in which that sum was used by the bank and Mary to pay the under- 
taker’s bill. 

This is not an action at law, but a cause in equity, where one who 
seeks equity must do equity. To sustain the complainants’ contention 
in the peculiar circumstances of this cause would result in unjust enrich- 
ment and useless litigation. We therefore find the contention without 
merit on the record before us. 

The complainants’ appeal is denied and dismissed, the decree 
appealed from is affirmed, and the cause is remanded to the superior 
court for further proceedings. 





LEGAL QUERIES AND ANSWERS 


Agent’s Authority to Indorse 

Q. Is a drawee bank liable to the owner of the check for paying a 
bearer check which has been indorsed without authority of the collection 
agent of the owner? 
A. No. Where the check is payable to bearer, the drawee bank is 
not liable provided that it has acted in good faith and without notice 
that the agent is dealing wrongfully with the check. Phillips Petro- 
leum Co. v. First National Bank of Pampa, Texas. 64S. W. Rep. (2d) 
1057. 51 B.L. J. 151. § 57 B. L. J. Digest. 


Consideration 

Q. Is the fact that no consideration was given for a negotiable instru- 
ment always a defense? 

A. -As between the immediate parties, that is, as between the maker 
and payee, or the drawer and drawee, it is a defense. It is also a defense 
as against a person who is not a holder in dte course. But when the 
instrument is in the hands of a holder in due course, want of considera- 
‘tion is not a defense. N, I. L., See. 28: 


Indorsement 
Q. What is the effect of an indorsement where the instrument is 
payable to bearer? 
A. The person who indorses a bearer instrument is liable as an in- 
dorser to only such holders as make title through the indorsement. 
N. I. L., See. 40. 


Liability of Undisclosed Principal 

Q. Can the holder of a promissory note recover the amount of the 
note from an undisclosed principal whose signature does not appear on 
the instrument and to whom no reference is made therein? 

A. No. It is uniformly held that a suit may not be maintained on a 
negotiable instrument against an undisclosed principal, whose name does 
not appear thereon, unless the note is signed by use of his trade name 
or other assumed name. No person is liable on a negotiable instrument 
whose signature does not appear thereon. Lady v. Thomas, Cal., 102 
Pac. Rep. (2d) 396. 57 B.L. J. 685. §58B.L. J. Digest. 


Editor’s note: Answers to questions may not be applieable to all jurisdictions. 
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Notice of Dishonor 


Q. When the indorser or drawer of a negotiable instrument is dead, 
to whom should notice of dishonor be given? 

A. If the party giving notice knows of the death, the notice should 
be given to the executor or administrator of the deceased party, if there 
is one and can be found. If there is no executor or administrator, the 
notice may be sent to the last residence or place of business of the 
decedent. N. I. L., See. 98. 


Presentment 
Q. The drawer of a post-dated check ordered payment stopped before 
maturity. Was presentment necessary to charge the drawer? 
A. No. Presentment of a post-dated check is not required to charge 


the drawer when payment is stopped before maturity. Manos v. Eassy, 
8. €., 117 8. E. Rep. 223. 40 B. L. J. 534. § 1318 B. L. J. Digest. 


Presentment for Acceptance 
Q. Is it necessary to present for acceptance a bill of exchange pay- 
able on demand ? 
A. No. Plato v. Reynolds, 27 N. Y. 586. 20 B. L. J. 8; 31 
B. L. J. 516. § 1286 B. L. J. Digest. 


9 
Post-Dated Check 


Q. Where a bank pays a post-dated check before the date of the check, 
is the bank liable if other non-post-dated checks of the depositor are 
dishonored for insufficient funds? 

A. Yes. A post-dated check should not be paid by the bank on which 
it is drawn until the day of its date. Nor should funds be set aside for 
its payment. Smith v. Maddox-Rucker Banking Co. 8 Ga. App. 288, 
68 S. E. Rep. 1092. 32 B. L. J 191, 323, 601. § 1245 B. L. J. Digest. 


Safe Deposits 
Q. What is the liability of safe deposit companies to its customers? 
A. In the absence of express contract, safe deposit companies are 
held to the exercise of ordinary care and are not absolutely liable for 


every loss. Bauman v. National Safe Deposit Co., 124 Ill. App. 419; 
Mayer v. Brensinger, 180 Ill. 110. 28 B. L. J. 68. § 1350 B. L. J. Digest. 





Judicial Crends 


Digest of Decisions Where Purchaser Is Held Put on 
Notice of Defect in Negotiable Instrument 


Where a bank cashier, who is the sole managing officer of the bank, 
purchases from himself for the bank notes payable to him and the 
bank ratifies the transaction and brings suit on the notes, it is chargeable 
with his knowledge of defects in the notes. Brownell v. Ruwe, Neb., 220 
N. W. Rep. 588. 46 B. L. J. 71. 


Where the cashier of a bank purchased notes, knowing that they were 
given for stock in a corporation, and that they were payable to the organ- 
izer, who was also a stockholder and president of the corporation, the 
bank was not a holder in due course and could not enforce the notes 
against the maker, from whom they had been obtained by fraud. Farmers’ 
State Bank v. Cooke, Minn., 183 N. W. Rep. 137. 38 B. L. J. 518. 


The receiver of a bank is not eutitled to recover on a note given in 
payment for stock of the bank purchased from the president where it 
appears that the stock was purchased in reliance on fraudulent repre- 
sentations of two directors of the bank and it does not appear that the 
bank paid value for the note or took it without notice of the fraud. 
Williams v. Green, 23 Fed. Rep. (2d) 796. 45 B, L. J. 369. 


Where the president of a bank purchased a note from the bank, he 
was held not a holder in due course. McCarthy v. Kepreta, 24 N. D. 395. 
37 B. L. J. 522. 


Where a note payable three years after its date was purchased by a 
bank about three months before maturity, the bank was held not a 
holder in due course. Union Nat. Bank v. Mailloux, S. D., 182 N. W. 
Rep. 168. 37 B. L. J. 522. 


A corporation owned a note made payable to ‘‘J. F. S. Treas.’’ The 
treasurer indorsed the note to defendant, partly in satisfaction of his 
individual debt, and partly for cash paid to him by defendant. It was 
held that the defendant was put upon notice by the form of the note. 


911 
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Wisconsin Yearly Meeting of Free-Will Baptists v. Babler, 115 Wis. 
289, 91 N. W. Rep. 678. 19 B. L. J. 784. 


In an action by the receiver of a bank on a promissory note against 
the maker and payee, it appeared that the payee was the president of 
the bank, to which he transferred it by indorsement. He and the cashier 
constituted the discount committee, and participated in discounting the 
note. Held, that the bank took the note subject to the equities existing in 
favor of the maker at the time of the indorsement. Le Duc v. Moore, 
111 N. C. 516, 15 8S. E. Rep. 888. 7B. L. J. 397. 


The president and a director of a corporation indorsed a note payable 
to the corporation to a bank. The proceeds were credited to their per- 
sonal accounts. The president of the corporation was also the vice- 
president of the bank. It was held that the bank, under the circum- 
stances, was not a holder in due course. Walker v. Bartlesville State 
Bank, Okla., 216 Pac. Rep. 928. 41 B. L. J. 881. 


Where a bank received a note from the payee with notice that it was 
to be paid not in cash in accordance with its terms, but in the manner 
provided by a contract between the maker and the payee, it was held 
that the bank was not a holder in due course and must accept payment 
in the manner provided in the contract. Pellegrino v. First Nat. Bank, 
205 N. Y. Supp. 715. 42 B. L. J. 139. 


A person purchasing a note with knowledge of an agreement between 
the maker and the payee to the effect that the maker shall not be per- 
sonally liable upon the note until the payee has exhausted the remedy 
given him by a mortgage given as security for the note is bound by the 
agreement. Kennedy v. Hungerford, Neb., 192 N. W. Rep. 959. 
40 B. L. J. 630. 


The purchaser of a note given for an insurance premium, with notice 
that the policy had not been issued, is not a holder in due course. 
Heard v. Shedden, 113 Ga. 162, 38 S. E. Rep. 387. 28 B. L. J. 563. 


A bank bought a $2,500 note from a stranger at a discount of about 
15 per cent. Before taking the note, it made inquiries as to the maker’s 
financial standing, but none as to the origin of the paper. It was held 
that the bank was not a holder in due course and that, in an action 
against the maker, the note was open to defenses. Connelly v. Greenfield 
Savings Bank, Ia., 185 N. W. Rep. 887. 39 B. lL. J. 79.. 


A bank which purchases or acquires an interest in stolen negotiable 
securities after receiving a circular describing the securities by serial 
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number and otherwise, even though it acts in good faith, is not a holder 
in due course and cannot retain the securities as against the real owner. 
Northwestern National Bank v. Madison & Kedzie Bank, 242 Ill. App. 22. 
43 B. L. J. 912. 


A customer receiving note from bank after insolvency to replace 
bonds left with the bank for safe-keeping was held not to be a holder 
in due course. Hughes v. West, Ky., 288 S. W. Rep. 1011. 44 B. L. J. 454. 


The defendant signed a note and delivered it to the payee in payment 
for shares of stock in an elevator company. The plaintiff bank purchased 
the note with knowledge of the fact that it had been obtained by 
fraudulent representation. It was held that the bank was not a holder 
in due course and could not enforce the note against the maker. Villas 
State Bank v. Peterson, Kans., 216 Pac. Rep. 1085. 40 B. L. J. 876. 


The laws of Colorado prohibit the issuance of corporate stock except 
for money, labor or property. A bank purchased a note for value with 
knowledge of the fact that it was given in payment for stock in a 
Colorado corporation. It was held that the bank was put upon notice 
that the transaction was illegal, and that it was not entitled to recover 
on the note against the maker from whom it had been obtained by 
fraudulent representation. Western National Bank v. Spencer, Tex., 244 
S. W. Rep. 123. 40 B. L. J. 22. 


The maker of a note containing the words ‘‘this note is secured by 
a chattel mortgage’’ defended on the ground that the goods for which 
the note was given had been returned under a clause in the mortgage. - 
It was held that a purchaser of the note from the payee was put on 
notice and that the defense was good. Securities Investment Co. v. Max- 
well, 226 N. Y. Supp, 273. 45 B. L. J. 474. 


The indorsee of a note with knowledge that the indorser had signed 
it before the spaces had been filled up by the maker, is not a holder in 
due course. Dumbrow v. Gelb, 130 N. Y. Supp. 182. 37-B. L. J. 522. 


Where a certified check was marked by the drawee bank with two 
stars, indicating that it had been paid, but the money was afterwards 
refunded and the checks returned to a member of the payee firm, who 
transferred it 14 months later the purchaser was put on inquiry and 
was not a holder in due course. Silverman v. National Butchers’ & 
Drovers’ Bank, 98 N. Y. Supp. 209. 30 B. L. J. 242. 


A discount company purchased drafts from a jewelry company, 
aeceptanee of which had been obtained by fraud. The manager of the 
discount company was familiar with the business methods of the jewelry 
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company. It was held that the former was not a holder in due course 
and -could not recover from the acceptor. Metropolitan Discount Com- 
pany v. Fondern, Ark., 180 S. W. Rep. 975. 33 B. L. J. 111. 


One who purchases trade acceptances with knowledge of the fact 
that they were obtained from the acceptor by fraud cannot enforce them 
against the acceptor. Traders’ Security Co. v. Pennington, Ky., 32 8. W. 
Rep. (2d) 713. 48 B. L. J. 70. 


Where an acceptance was obtained by fraud from an illiterate for- 
eigner in payment for a consignment of jewelry, it was held that a bank 
which discounted the draft could not recover thereon. Johnson County 
Savings Bank v. Kornhauser, 160 N. Y. Supp. 913. 33 B. L. J. 914. 


The indorsee of a check knew when he took it that payment had 
been refused four times by the bank on which it was drawn. The 
indorser told him that the refusal was because of Jack of funds. It was 
held that he was put upon inquiry by this state of facts, that he was not 
a bana fide-holder for value and that the defense of failure of considera- 
tion was good as against him. Frank v. Wolff, 125 N. Y. Supp. 530. 
28 B. L. J. 52. 


A corporation transferred trade acceptances, in which it was named 
as payee, to the plaintiff credit company. All of the credit company’s 
stock was owned by a mortgage company which, in turn, was controlled 
by the payee corporation. It was held that the credit company could 
not successfully claim to be a holder in due course as against the drawer’s 
defense that the trade acceptances were fraudulently obtained by the 
payee. Marsol Credit Co. v. West Coast Grocery Co., Wash., 70 Pac. Rep. 
(2d) 1046. 54 B.L. J. 816. 





THE BANKERS DIGEST 


INVESTMENT AND FINANCE 
Edited by OSCAR LASDON 


Private Enterprise, Taxation 
and Safety 

Do we want the private enter- 
prise system to survive after the 
war? Do we want full employ- 
ment? 

If we do, then we had better 
start hustling for needed changes 
in our system of taxation. At 
least, that is the well considered 
opinion of Roswell Magill, former 
Under Secretary of the Treasury. 

Professor Magill, a recognized 
authority in the field of taxation, 
warns that the objectives of em- 
ployment and preservation of 
private enterprise are endangered 
by perpetuation of a tax system 
that “loads the dice in favor of 
3 per cent bonds and safety.” 

Private enterprise must be en- 
couraged to take risks, but such 
encouragement is lacking in our 
existing tax set-up. 

Private enterprise cannot be 
stimulated nor can we anticipate 
a sustained high rate of business 
activity if we persist in a fiscal 
philosophy which places a pre- 
mium on safety and deprives risk- 
taking of its normal rewards. 

How can we cure this situation? 
Professor Magill feels the follow- 
ing tax changes, after the war, 
would help in achieving a solution. 


1. Repeal of the excess profits 
tax, which is the greatest existing 
brake on private enterprise. 

2. Elimination of double taxa- 
tion of corporate distributions. 
Corporate income is currently 
taxed at its source. In addition, 
dividends received by the investor 
are also taxed. The net effect of 
this duplication is to place a pre- 
mium on debt financing; bond in- 
terest is a deductible expense in 
connection with corporate income 
and is subject to taxation only at 
the receiving end when it reaches 
the investor. In addition, double 
taxation makes the use of the 
small corporation uneconomical. 
Prior to 1936, Professor Magill 
notes, dividends to _ individual 
shareholders were not subject to 
the normal tax. 

3. Gradual reduction in cor- 
porate normal tax rates from 40 
per cent to 24 per cent. 

4. Reductions in personal in- 
come surtaxes and high estate tax 
rates to “enable and encourage in- 
dividuals to save to provide for 
their own: security, and_inci- 
dentally for that flow of new capi- 
tal which an expanding economy 
will require.” Professor Magill 
proposes a normal tax of 20 to 
25 per cent on wages and salaries 
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to be collected at the source. 
Limited credits would be allowed 
for savings in the form of insur- 
ance and debt repayments. 

Average Federal budgetary ex- 
penditures for the first post-war 
decade, observes Professor Magill, 
may be expected to run about $20 
billion. This conclusion is based 
on the assumptions that major 
United States military operations 
in Europe will end by the third 
quarter of 1944, and those in the 
Pacific by the third quarter of 
1945; that new large-scale shifts 
from privately owned enterprise to 
publicly owned enterprise will not 
occur; and that the United States 
price level will average close to 
that of 1942. 

Also anticipated was a power- 


ful drive to reduce governmental 


expenditures after the war. Citi- 
zens and voters, it was pointed 
out, will not want the Government 
to continue in the role of a senior 
partner who takes the lion’s share 
of business and individual earn- 
ings. It was also observed that 
certain inescapable expenses— 
though reduced as much as pos- 
sible—will still total materially 
more than before the war. Interest 
on the public debt, the cost of 
military and civil establishments, 
veterans’ pensions, aids to agricul- 
ture, and social security were 
specifically enumerated in this con- 
nection. 

Before the last war, in the fiscal 
year 1914, the Government spent 
about $1 billion. In fiscal 1924, 
after we had settled down from 
World War I, Federal expendi- 
tures were just over $4 billion. In 
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1939 the Government spent $8.7 
billion, and increased interest and 
military expenditures alone after 
World War II may very well ex- 
ceed this figure. Total budgetary 
expenditures of an average of $20 
billion may therefore reasonably 
be anticipated. 


Capital ‘‘Incentives’’ 

According to Emerson P. 
Schmitt, economist of the United 
States Chamber of Commerce, a 
satisfactory level of employment 
after the war will depend on free 
investment capital, and free in- 
vestment of capital will depend on 
the incentives offered to owners 
of capital. 

In this connéction, Dr. Schmitt 
lists the following four essentials: 

1. Stability of the social order. 

2. A sound “labor policy.” 

3. A sound system of taxation. 

4. Sound “business judgment” 
on the part of industrial and com- 
mercial management. 

Each year that passes finds 
700,000 additonal Americans in 
the available labor supply. But 
these 700,000 cannot all work at 
existing facilities. New plants 
must be built to utilize their ser- 
vices. And as it is estimated that 
an average investment of $5,000 
is necessary for each job in the 
way of machinery, etc., the neces- 
sity of a free flow of capital into 
industry is obvious. Something 
like an annual investment of three 
and one-half billion dollars is 
necessary to provide for 700,000 
additional jobs. 

States Dr. Schmitt: “...ina 
democracy pressure group deci- 
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sions for more expenditures for so- 
cial objectives and more control 
of economic activities must take 
great precautions to avoid the 
destruction of the incentive to in- 
vest. However desirable change 
and reform may be, if jobs are 
destroyed or prevented from com- 
ing into being the changes and 
reforms must defeat their own 
purposes.” 

All of which sounds like pretty 
good sense. 


Invasion Money 
American soldiers in Italy have 
been furnished with invasion 


money instead of American dol- 
This invasion currency is 
issued in lira denominations, units 
which are familiar to the local 
population. The money is printed 


lars. 


in this country and is issued to 
American soldiers at the rate of 
a penny a lira, and may be re- 
deemed by the soldiers in Ameri- 
can dollars. 

The questions which imme- 
diately present themselves to the 
reader are, “Isn’t this procedure 
identical to the German system 


which we have been condemning? 


If not, how does it: differ?” 

No, the system is not the same. 
There are important fundamental 
differences. In the first place, the 
German procedure is inflationary. 
The Germans deliberatly under- 
value the. currency of the occu- 
pied country in terms of their own 
substitute currency. Naturally, 
this procedure aids and abets a 
policy of looting—a policy of 
looting to which is attached an 
appearance of legality. The sup- 
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ply of local currency is increased 
and the demand for goods ex- 
pands, but these goods must be 
supplied by the dominated coun- 
try as the German invasion cur- 
rency cannot be used to buy Ger- 
man produce. ' 

The policy pursued by this 
country stands out in sharp con- 
trast. We are deliberately fol- 
lowing a policy of over-valuing 
the local currency. This repre- 
sents pure and simple subsidy. 
Furthermore, instead of draining 
the country of goods with money 
of questionable value, we are pour- 
ing in supplies of foodstuffs and 
other necessities of life. 

This investment by Uncle Sam 
is apt to prove highly fruitful. 
The propaganda value of the pro- 
gram is already apparent. 


Interest Rates 

Interest rates on bank loans are 
rising. Average rate of interest 
on industrial and commercial bank 
loans in June, the latest available 
month, was 2.70 per cent. This 
represents a substantial increase 
over the 2 per cent average rate 
of June, 1942. 

On the other hand, owing to 
the emphasis on U. S. Govern- 
ment bond-holdings and controlled 
investment. market conditions, the 
average yield on bank investments 
has been slightly reduced. 

However, there is basis for the 
belief that interest rates have seen 
their low point and that the firm- 
ing of short-term rates is a straw 
in the wind. When peace comes, 
the demand for savings and pri- 
vate financing will be substantial. 
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Of course the money market will 
continue to be controlled but or- 
dinary forces of demand and sup- 
ply may be expected to have more 
effect. 


Gold Standard 


Disfavor of currently discussed 
international currency stabiliza- 
tion programs is voiced in the 
monthly Survey of the Guaranty 
Trust Company. British, Canadian 
and American proposals are disap- 
proved and it is felt that even any 
combination of the three programs 
would be undesirable. 

The Survey recommends re- 
sumption of the gold standard. It 
expresses the belief that no method 
of stabilization has yet been de- 
vised that is as sound or easy to 
operate as the international gold 
standard. By the gold standard 
it means free coinage of gold, free 
markets and private ownership of 
gold, and currencies freely con- 
vertable into gold, both for domes- 
tic use and shipment abroad. 

In the case of those nations 
which find it impossible to return 
immediately to the free gold stand- 
ard, it is suggested that these 
countries resort to the gold ex- 
change standard. Under such a 
standard, nations with inadequate 
gold reserves “tie” their currencies 
to those based on gold. This is 
accomplished by using bank bal- 
ances in gold standard countries 
as reserves in place of actual gold 
holdings. 

Emphasized are the facts that 
sound internal economic and poli- 
tical policies are necessary to 
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assure the success of any program. 
In other words, a sound basis must 
be laid in the form of balanced 
budgets, reasonable tariffs and 
trade regulations, and avoidance 
of central bank and Treasury op- 
erations that interfere with price 
level fluctuations. Also essential 
are governmental policies which 
promote and do not impair busi- 
ness confidence. 

The problems that will confront 
the «rld after the war, according 
to the Survey, are readjustment to 
a peace-time basis, and normal 
trade and stabilization of foreign 
exchange. Because stores of many 
commodities will have been com- 
pletely exhausted and means of 
production and_ transportation 
facilities will have been badly im- 
paired, long-term credits will be 
necessary. In connection with the 
second problem, it is pointed out 
that the stability of only a few in- 
ternational currencies is of para- 
mount importance. Countries with 
international currencies, it is re- 
marked, should return to the gold 
standard. 


Postwar Planning 

The Committee for Economic 
Development, an independent, non- 
profit organization bent on formu- 
lating a progressive program of 
planning for postwar jobs, is ask- 
ing businessmen to look ahead and 
do a little probing of the future 
needs and prospects. 

Basic philosophy of the Com- 
mittee is that private enterprise 
has the responsibility of prepar- 
ing for postwar production now; 
that it must plan to put the re- 
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turning men of the armed forces 
to work; that it is up to private 
business to keep them employed 
usefully with an opportunity for 
advancement before unemployment 
brings dissillusionment and de- 
mands for government make-work 
programs. 

In its handbook, “Plan Post- 
war Jobs—Now,” the Committee 
also outlines valuable statistical 
data relating to postwar pros- 
pects for industry. Inquiries 
are welcomed by the Commit- 
tee and those desiring copies 
of the handbook should ad- 
dress their requests to the Com- 
mittee at the Department of Com- 
merce Building, Washington, 
D. C. 


‘¢Risk?? Loans 

Banks must put themselves in 
position to make reasonable “risk” 
loans in the postwar period, com- 
ments the Federal Deposit Insur- 
ance Corporation in its annual re- 
port. Otherwise, it is remarked, 
business and agriculture will be 
forced to borrow from competing 
credit institutions or from govern- 
mental agencies. 


Observing the necessity for in- 
creasing bank capital out of earn- 
ings, the report states: “The pros- 
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pect for survival of our present 
banking system... depends largely 
upon the intelligent and resource- 
ful leadership of the bankers them- 
selves in providing sufficient capi- 
tal and managerial skill to enable 
the banks to bear the risks of 
credit extension in a manner which 
will justify the maintenance of our 
private banking system.” 

The important question is not 
whether a bank has enough capital 
for the type of assets which it now 
holds and the risks it now appears 
to face. Rather the question is 
whether the bank has enough capi- 
tal to assume the proper and 
reasonable risks of participating 
in the financing of business enter- 
prise. 

To the extent that such risks 
are not borne by the banks but 
are shifted to the F.D,I.C. and 
other Federal agencies, the report 
continued, “increased supervision, 
regulation and control by the 
government become necessary, and 
continuation of a privately owned 
banking system becomes increas- 
ingly difficult.” 

The F.D.I.C. noted that the 
quality of assets “appears today 
to be better than at any time” and 
added that the outlook is favor- 
able for net profits to be “well sus- 
tained over the next few years.” 





Advertising and Public Relations 


USO and the Banks 

A recent advertisement of the 
American National Bank, Nash- 
ville, Tenn., features “The U. S. O. 
in Action” and shows scenes in a 
Nashville U. S. O lounge. Text 
then goes on to read: 

“Another important weapon in 
our fight for freedom is the great 
American Banking System 
greatest in the world. Unitedly 
behind our Government, our indus- 
tries, our businesses and our boys, 
American banks are doing their 
part in financing the home front, 
the production front, the agricul- 
tural front and the sale of War 
Bonds. 

“The American National Bank, 
an important part of the great 
American Banking system, has 
large resources, complete facilities, 
sixty years of banking experience 
and eleven convenient offices to 
help you in your particular field 
of endeavor. Whether you need a 
bank account, want to buy bonds 
or build bombers, we have a service 
to fit your needs.” 


Withdrawal of Deposits 
Suggested 

In an advertisement in Los An- 
geles newspapers last month term 
savings depositors were urged to 
withdraw their accumulated extra 
funds and invest them in War 
Bonds during the September drive. 
The advertisement was signed by 
all of the metropolitan banks of 


920 


Los Angeles. Text reads in part: 

“Many patriotic citizens have 
accumulated extra funds in their 
term savings accounts. We sug- 
gest that such extra funds be in- 
vested in War Bonds during Sep- 
tember. These bonds earn a higher 
rate of interest than it is possible 
for banks to pay under present 
conditions. 

“As a contribution to the 3rd 
War Loan Campaign the under- 
signed banks will waive their usual 
regulations governing the payment 
of interest on term savings account’ 
withdrawals. To encourage our 
customers to buy 3rd War Loan 
Bonds to the utmost of their abil- 
ity, we will allow regular interest 
to September Ist on amounts with- 
drawn this month for direct in- 
vestment in War Bonds. This will 
apply to all amounts normally re- 
ceiving interest under existing 
schedules.” _. 

Copy for the advertisement was 
prepared by thé Elwood J. Robin- 
son advertising organization of 


Los Angeles. 


See Your Dentist 

“See your dentist twice a year!” 
is the heading on a recent adver- 
tisement of the Valley National 
Bank, Phoenix, Arizona. Text 
reads: 

“Seeing your dentist for a twice 
yearly check-up is a sound sen- 
sible precaution. And if you need 
dental work that is out-of-bounds 
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with your budget, the next sound, 
sensible thing to do is to obtain a 
Personal Loan from the Valley 
National Bank. 

“Valley Bank Personal Loans 
are most economical—just $10 a 
year (only 84c a month) for each 
$100 borrowed. You have an en- 
tire year to repay your loan—out 
of current income—in small, con- 
venient, monthly instalments. 

‘“‘Whenever you need money for 
ANY useful purpose, come in for 
a friendly discussion — and a 
thrifty solution to your problem.” 


Life Insurance Loans 

An attractive 2-color leaflet 
headed “There is this About Life 
Insurance Loans” has been issued 
by the Morris Plan Bank of Vir- 
ginia. It contains a coupon to be 
sent to 'the bank describing the in- 
surance policy and the amount of 
loan desired. 

For those who have already bor- 
rowed against their life insurance 
the leaflet lists certain advantages 
of transferring to a bank loan. 
Two of these are: 

“Low interest Rates: Even on 
relatively small loans, you may 
save up to 2% per annum as com- 
pared with the rate you are now 
paying. You may save even more 
on loans on very large amounts. 
Rates will be quoted gladly, with- 
out obligation. There are no 
brokerage or service fees of any 
kind. 

“Repayment: The bank does 
not insist on curtails or payments 
during the life of this type of loan; 
but you can, if you wish, arrange 


We Must Know 
Foreign Languages 


1. To do business with South 
America 

2. To improve relations with 
our Allies 


3. To prepare for peace-_“~ 
time reconstruction 


America needs men and women who 
speak Spanish, Portuguese, Russian, 
French, German, Italian, Japanese, 
or Chinese! Master your chosen 
language at Berlitz. 


For 64 years Berlitz has never failed! 


BERLIT SCHOOL OF 


LANGUAGES 
630 Fifth Ave. 
International Bldg., Rockefeller Center 
Brookityn 66 Court Street 
AKRON 2302 First Central Tower | 
BALTIMORE Baltimore Life Building 
Boston ... 140 Newbury St. 
CHICAGO .. 30 North Michigan Avenue 
Leader Building 
David Whitney Building 
... 628 Nicollet Avenue 
790 Broad St. 
226 S. 15th Street 
Grant Building 
209 Post Street 
Hill Bldg., 17th & Eye Sts. 


CLEVELAND ... 
Detroit 
MINNEAPOLIS ... 
NEwarK 
PHILADELPHIA 
PITTSBURG 

San Francisco 
WASHINGTON 


to pay off this loan in the manner 
most convenient to you, thus re- 
storing the full value of the policy 
for the benefit of your beneficiary. 
As a matter of fact, most people 
who intend to pay off such loans 
at some time or other, find that 
they will pay them off more quickly 
through a bank than if the loan 
remains with the life insurance 
company.” 


Cavalcade of Bond Buyers 


During the 3rd War Loan Drive 
the First National Bank, Palm 
Beach, took a full page newspaper 
space on Sundays to publish the 
entire list of those who purchased 
bonds through the bank. 





BOOKS FOR BANKERS 


War’s Enp anv Arter. AN Ivror- 
MAL Discussion OF THE PROB- 
LEMs OF A Postwar Wor.p. By 
Stuart Chevalier. New York: 
Macmillan. 1943. Pp. 337. 
$2.75. 

In Discussine the postwar world, 
Mr. Chevalier has attempted to 
attain a calmer perspective by 
projecting his discussion into a 
time after the present war’s end, 
and by considering the problems 
of peace through the eyes of three 
typical Americans, with widely 
different points of view and back- 
grounds. It is an attempt to out- 
line the political, the economic, 
and the moral issues which will 
arise, and to suggest possible solu- 
tions. 


INTERNATIONAL 
Banxinc Numser, Lonpon 
Stock ExcHancre GAZETTE. 
New York.: Thomas Skinner & 
Co. 1948. 


British AND 


IssuED as a supplement to the 
Bankers Almanac and Year Book, 
it carries articles on banking in 


war-time; the world’s largest 
banks; stability and liquidity of 
leading British banks; the three 
discount.companies ; liabilities and 
assets of British banks; British 
banking results summarized ; capi- 
tal dividends and yields of British 
bank shares; liabilities and assets 
of the British overseas banks; lia- 
bilities and assets of the chartered 
banks of Canada. 
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It also gives a brief description 
and statistical review of the prin- 
cipal British banks and kindred 
firms, the British overseas banks; 
and a selected list of foreign 
banks. 


Preview or History. By Ray- 
mand Gram Swing. New York: 
Doubleday Doran. 1943. Pp. 
282. $2.00. 

America’s foremost news analyst 
and radio commentator in this 
book presents what he calls a 
“public diary of broadcasts and 
speeches.” By way of introduc- 
tion he has written a detailed dis- 
cussion of a postwar world based 
on his own exceptional facilities 
for gathering information and 
particular genius in prognostica- 
tion. His prophetic broadcast 
after Munich in October, 1938, re- 
mains today as probably the most 
remarkable piece of news forecast- 
ing in modern times. 


Excess Prorirs Taxation. By 
Kenneth James Curran. Wash- 
ington, D. C. American Council 
on Public Affairs, 3153 Florida 
Avenue. 1943. Pp. 203. $3.50. 


Tuts Boox considers such ques- 
tions as: Is the excess profits tax 
an appropriate war measure? Is 
it suitable for utilization in the 
revenue system when the war boom 
has passed? Is the tax imposed in 
accordance with the principle of 
corporate ability to pay, or is it a 
device of fiscal expediency? Are 
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the administrative problems of ex- 
cess profits taxation surmountable 
—or is this highly complex revenue 
an administrative task beyond 
human capacity, save during the 
duress of a war for the survival of 
our civilization? 


Books and Pamphlets Received 


Awnnuat Report (1942) or THE 
Feperat Deposir INsurANcE 
Corporation. Washington, D.C. 
Federal Deposit Insurance Cor- 
poration. Pp. 116. 


LETTERS TO THE New York TIMES 
Oprosinc “ManpaTory JOINT 
Income Tax Returns py Mar- 
RIED Covurites Livinc To- 
GETHER.” By Arthur Graham 
Glasgow. Published by the 
author at 1900 Monticello Ave., 
Norfolk 1, Va. 1943. Pp. 19. 


NinEty SEconp ANNUAL REpoRT 
OF THE SUPERINTENDENT OF 
Banks—SrTaTe or New York. 
Contains statistical data on all 
the banking organizations under 
state supervision. Albany, N. Y. 
N. Y. Superintendent of Banks. 
Pp. 586. 


Women 1n Banxine. A Special 
Survey of the Association of 
Bank Women. New York: Cath- 
erine S. Pepper, chairman sur- 
vey committee, National City 
Bank of New York, 55 Wall 
Street. Pp. 14. 1942. 
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SaFEcuARDING Our Civit Liper- 
ties. By Robert E. Cushman. 
New York: Public Affairs Com- 
mittee, 30 Rockefeller Plaza. 
1943. Pp. 32. 10c. 


Trenps in NortrH Carouina 
Banxinc. Prepared by the Re- 
search Committee of the North 
Carolina Bankers Association. 
Raleigh, N. C. Secretary, North 
Carolina Bankers Association. 


1942. Pp. 33. 


Maxinc Democracy AND THE 
Worip Morvattry Sare. By 
Arthur Graham Glasgow. Pub- 
lished by the author at 1900 
Monticello Avenue, Norfolk, Va. 
1943. Pp. 44. 


Tue Errect or War on Cur- 
RENCY AND Deposits. By 
Charles R. Whittlesey. New 
York: National Bureau of Eco- 
nomic Research, Inc., 1819 
Broadway. 1943. Pp. 50. 
35c. 


Two Puians ror INTERNATIONAL 
Monetary StTaBinizaTion. By 
Jacob Viner. Reprinted from 
the Yale Review and distrib- 
uted by Economists’ National 
Committee on Monetary Policy, 
70 Fifth Avenue, New York. 
1943. Pp. 31. 


Eien tietH, ANNUAL REporRT oF 
THE COMPTROLLER OF THE CuR- 
RENCY (1942) Washington 
D.C. Superintendent of Docu- 
ments, U. S. Government Print- 
ing Office. 75c. 





Current Conditions in Canada 


Discussing conditions in Canada 
the Monthly Letter of the Cana- 
dian Bank of Commerce, Toronto, 
for October says: 

“A slight increase in manufac- 
turing output is indicated by our 
index of industrial activity, which 
rose from 206 at mid-August to 
207 at mid-September (1937= 
100), while the percentage of fac- 
tory capacity utilized remained 
constant at 126. The largest rise 
was in the food group, owing to 
seasonal activity in the canning 
trades and, to a less extent, in 
meat packing. The clothing group 
remained unchanged, increases in 
women’s clothing and in knitted 
goods and rayons being offset by a 
decline in men’s clothing and in 
cottons. Slightly less activity was 
shown in wood products and the 
automotive group. The iron and 
steel trades rose but did not reach 
the high of the early summer... . 

“Our wage payroll index for 
August was 215 (1937=100) com- 
pared with 226 (revised) for July. 
The manufacturing, mining and 
trade sections declined moderately, 
with a steep drop in construction. 
Logging wages increased slightly. 
In the case of many compaines 
there were fewer pay days than in 
July, thus reducing the payroll 
below average.” 

Discussing Canadian finance the 
letter says: 

“The total revenue of the Domin- 
ion Government during the first 
924 


five months of the current, fiscal 
year that is, to 31st August, rose 
nearly 19 per cent above that in 
the similar period of 1942, or from 
$906,000,000 to $1,076,000,000. 
Total expenditures during the 
same period rose about 6 per cent 
to $1,795,000,000. Expenditures 
on ordinary account rose over 8 
per cent to $222,000,000 and di- 
rect war expenditure by $463,- 
000,000 to $1,375,000,000, while 
disbursements under the United 
Nations Mutual Aid Act, 1943, 
were 192,000,000 as against $572.- 
000,000 expended under _ the 
United Kingdom War Financing 
Act of 1942 in the first five 
months of the previous fiscal year. 
“The National income is tenta- 
tively estimated at $5,101,000,000 
for the seven months ending July, 
an increase of about 20 per cent 
over the same months of the pre- 
vious year. The July total of 
$750,000,000 was about $3,000.- 
000 less than the previous high, 
established in June, but $92,000,- 
000 above that in July 1942.” 


Interested in 
banking books? 


Send for our complete 
catalogue 


Bankers Publishing Co. 


465 Main Street 
CAMBRIDGE 42. MASS. 
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69th Annual Convention 


The “Wartime Service Meeting” 
of the American Bankers Associa- 
tion was held in New York, Sep- 
tember 13 to 15, at the Waldorf- 
Astoria, attendance being re- 
stricted to one delegate from each 
member bank, plus members of 
the Executive Council, committee 
members, etc. Total attendance 
was 1,322. 

A. L. M. Wiggins, president of 
the Bank of Hartsville, Hartsville, 
S. C., was elected president, and 
W. Randolph Burgess, vice-chair- 
man of the National City Bank of 
New York, was elected vice-presi- 
dent of the Association. Mr. 


Wiggins, who succeeds W. L. 
Hemingway, president of the Mer- 


cantile-Commerce Bank and Trust 
Company, St. Louis, Missouri, was 
advanced from the post of vice- 
president, which he occupied dur- 
ing the past year. 

Mr. Wiggins has been identified 
with the activities of the American 
Bankers Association for a number 
of years. He has been a member 
of the Association’s Executive 
Council since 1937. In the year 
1940-1941 he was president of its 
State Bank Division, and he has 
been chairman of its Committee on 
Federal Legislation since 1938, 
and also a member of its Adminis- 
trative Committee since that time. 
In 1941 Mr. Wiggins was elected 
vice-president of the Association 
itself at the annual meeting in 
Chicago in the fall of that year. 
He advanced to first vice-president 
last year. 
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In addition to being president 
of the Bank of Hartsville, Mr. 
Wiggins is vice-president and man- 
aging director of the Trust Com- 
pany of South Carolina. He is 
vice-president and managing direc- 
tor of the J. L. Coker & Company 
Department Store at Hartsville, 
treasurer of the Coker Pedigreed 
Seed Company, and a director of 
a number of industrial corpora- 
tions. He was president of the 
South Carolina Bankers Associa- 
tion in the year 1931-1932. He is 
publisher of the “Hartsville Mes- 
senger,” and was president of the 
South Carolina Press Association 
in the year ended August 1, 1943. 

Mr. Burgess is chairman of the 
New York State War Finance 
Committee in charge of the cur- 
rent war loan drive. He was 
deputy governor and vice-presi- 
dent of the Federal Reserve Bank 
of New York from 1930 to 1938, 
and he has been vice-chairman of 
the National City Bank since 
1938. He is chairman of the Eco- 
nomic Policy Commission of the 
American Bankers Association, 
vice-chairman of its Research 
Council, a member of its Executive 
Council, and a member of the 
A.B.A. Special Committee on 
Treasury War Borrowing. 

Up to this time there have been 

a first vice-president and a second 
vice-president of the Association. 
The office of second vice-president 
was abolished this year. 
_ Wilmer J. Waller, vice-presi- 
dent and cashier of the Hamilton 
National Bank, Washington D. C. 
was elected treasurer. 

A native of Virginia, Mr. Waller 
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has for many years been active in 
the banking business in the na- 
tion’s capital city. His banking 
career began with the old Ameri- 
can National Bank in Washington, 
and he advanced through positions 
in that bank and the former Fed- 
eral National Bank until 1933, 
when he was named to his present 
position with the Hamilton Na- 
tional Bank. 

He is a former president of the 
District of Columbia Bankers 
Association, is a member of the 
National War Loans Committee 
of the A.B.A. and is chairman of 
its Committee on Priorities. 


The Resolutions 

Perhaps the keynote of the con- 
vention is best expressed in the 
following sentence from the report 
of the Economic Policy Commis- 
sion: “No people and no nation 
can be handed a better life. They 
have to work it out for them- 
selves.” Throughout the proceed- 
ings emphasis was put on the im- 
portance of a return to the eco- 
nomic principle of work and save. 

The resolutions unanimously as- 
serted opposition to the socializa- 
tion of credit by government and 
by government subsidized agencies. 
The following steps were specified 
to carry out these objectives: 

1. To continue efforts to secure 
legislative relief for chartered 
banking from the destructive 
effects of such credit. 

2. To seek enactment of Senate 
Bill 14, introduced by Senator 
Wherry; ; 

3. To seek forthwith and vigor- 
ously support a thorough Con- 
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gressional investigation of the Pro- 
duction Credit System in order 
that the truth as to the soundness 
of methods and cost of operations 
may be ascertained and given to 
members of Congress and to the 
taxpayers of the nation; to seek 
such appropriate Congressional 
action as may be required to pro- 
tect the American System of char- 
tered banking against its destruc- 
tion through the Government sub- 
sidized lending operations. In 
order that the principles and is- 
sues involved in the Production 
Credit System may not be con- 
fused and complicated with those 
of other agencies, the Committee 
on Federal Legislation is directed 
to seek an investigation of the Pro- 
duction Credit System separate 
from all other agencies: 

4. To Support the purpose of 
Senate Concurrent Resolution 8, 
introduced by Senator Butler; and 

5. To support the efforts of 
those farm organizations which are 
endeavoring to free agricultural 
credit from political control. 

Other resolutions covered the 
following: 

—Pledge of full banking par- 
ticipation in the war effort. 

—Enmphasis upon maximum fi- 
nancing of the war by taxes and 
borrowing from individuals and a 
minimum of lending by banks. 

—Recommendation for greatest 
possible reduction in non-war ex- 
penditures. 

—Declaration that Government 
loans or guarantee of loans are 
not only not necessary for postwar 
commercial financing but are “act- 
ually contrary to sound financial 
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policy and the best interest of the 
American economy.” 

—A plea that manpower au- 
thorities take action to avoid fur- 
ther depletion of banking man- 
power which “may cause a break- 
down in services so important to 
the nation.” 

—Reaffirmation of faith in the 
dual system of State and national 
banks and Government. 

—Recommendation that post- 
war international economy should 
incorporate the principle of cur- 
rencies fixed in terms of gold and 
international financial relations 
based on sound business principles. 

One of President Wiggins’ first 
official steps was to appoint, with 
the approval of the administrative 
committee, a new commission to be 
known as the Commission on Coun- 
try Bank Problems. Fifteen widely 
scattered country bankers were 
appointed to this commission whose 
institutions have less than $5,000,- 
000 resources each. 


The Addresses 

Highlights from some of the con- 
vention addresses were as follows: 

The three prerequisites in solv- 
ing our postwar problems are poli- 
tical security; internal economic 
stability and equilibrium of the 
balance of payments between na- 
tions said the Honorable Robert 
Henry Brand, managing director 
of Lazard Brothers & Company 
and chairman of the board of the 
North British Mercantile Insur- 
ance Company, Ltd., London. 

A warning of the possibility of 
postwar inflation and its after- 
math — “precipitate decline of 
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prices” featured the address of 
O. M. W. Sprague, Harvard pro- 
fessor of banking and finance. He 
advised administrators of trust 
accounts who operate under the 
Prudent Investment Rule and 
whose portfolios “will doubtless in- 
clude various issues which appreci- 
ate under the impact of inflation,” 
to take profits on such issues if 
inflation comes, “more generally 
than has been the practice in the 
past.” 

Terming unfair the methods fol- 
lowed by Government farm lending 
agencies to attract business which 
“normally should go to the coun- 
try bank,” Claude F. Pack, presi- 
dent of the Home State Bank of 
Kansas City, Kansas, urged all 
banks to co-operate in combating 
this subsidized competition. 

Adoption of an _ investment 
policy which will enable them to 
meet any situation that may arise 
in the future is one of the most im- 
portant problems facing the banks 
at the present time, Dr. Marcus 
Nadler, New York University pro- 
fessor of finance declared in his 
address. 

Loans must not only be solici- 
ted, they must be created, and the 
banker should utilize every method 
possible—advertising, direct mail, 
personal calls on potential bor- 
rowers—to uncover loan prospects 
and convert them into actual busi- 
ness said Clyde D. Harris, presi- 
dent of the First National Bank of 
Cape Girardeau, Mo. 


Banks throughout the country 
must assume the necessary finan- 
cial leadership to indoctrinate the 
American people with the desire to 
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save ebjectively said Charles W. 
Green of the public relations de- 
partment of the Franklin Square 
National Bank, Franklin Square, 
) ie 

Bank credit can be a creative 
force in financing private capital 
expansion, and in assisting directly 
in the retailing and financing of 
the finished product, but unless 
small banks draft their plans now 
to take advantage of such oppor- 
tunities in their communities at 
the war’s end the initiative may be 
taken by others said W. W. Mc- 
Eachern, president of the Union 
Trust Company of St. Petersburg, 
Fla. 

Asserting that the complicated 
situation in foreign trade created 
by the war makes it impossible 
to organize immediately postwar 
monetary stabilization measures 
into one perfect and complete plan, 
Luis G. Legorreta, president of 
the Mexican Bankers Association, 
said it would be expedient to select 
the three fundamental points of 
the American and British plans 
for initial experiments. 

Calling attention to the impor- 
tant changes which have occurred 
in inter-American relations during 
the war, J. C. Rovensky, vice- 
president of the Chase National 
Bank of New York, expressed the 
opinion that the countries South 
of the United States constitute the 
only part of the world which on 
balance will emerge better off at 
the end of the war than before. 

A need for careful study of the 
problems facing the trust business 
and for “sympathetic support” by 
bank officers of the trust depart- 
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ments of their institutions was 
pointed out by Louis S. Headley, 
president of the Trust Division of 
the A. B. A. 

The voice of American banking 
must be heard as the advocate of 
those measures which will insure a 
sound post-war economic founda- 
tion on which to rear a structure 
of continued industrial progress, 
Robert Strickland, president of 
the Trust Company of Georgia, 
Atlanta, Ga., told the bankers. 

Canada’s expanding war role 
and the strong measures adopted 
to attain the present high level of 
production and maximum employ- 
ment, at the same time boosting 
its armed forces to 750 times the 
pre-war total, were described by 
S. G. Dobson, vice-president and 
general manager of the Royal 
Bank of Canada, Montreal. 

If the country banker serving 
farm sections is to regain and 
hold a position of preéminence as 
custodian and lender, there must 
be a return to the old-fashioned 
ideas of knowing everything about 
the lands and the men and the 
markets within his area, said C. W. 
Bailey, president of the First Na- 
tional Bank of Clarksville, Tenn. 

eo 


Bank Earnings 


Chase Increases Surplus 

The board of directors of the 
Chase National Bank, New York, 
have authorized in increase of 
$21,460,000 in the surplus account 
of the bank, raising it from $100,- 
270,000 to $121,730,000. Capital 
remains unchanged at $100,270,- 
000. 
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This increase in the surplus re- 
flects an enlarged capital position 
made possible as a result of re- 
coveries, improved earnings, and 
profits realized on the sale of se- 
curities. 


Bank Statements 


Chase National Bank 

The statement of the Chase Na- 
tional Bank for September 30, 
1943, shows that deposits of the 
bank on that date were $4,442,- 
999,000, the largest deposit figure 
yet reported by the bank, which 
compares with $4,193,352,000 on 
June 30, 1943, and $3,628,466,- 
000 on September 30, 1942. 

Total resources, also at a new 
peak, amounted to $4,740,069,- 
000 compared with $4,482,606,- 
000 on June 30, 1943 and $3,899,- 
956,000 on September 30, 1942; 
cash in the bank’s vaults and on 
deposit with the Federal Reserve 
Bank and other banks, $833,533,- 
000, compared with $943,768,000 
and $945,679,000 on the respec- 
tive dates; investment in United 
States Government securities $2,- 
756,435,000 compared with $2,- 
548,664,000 and $1,796,736,000 ; 
loans and discounts, $894,755,000 
compared with $717,909,000 and 
$808,540,000. 

The capital of the bank on Sep- 
tember 30, 1943, was unchanged 
at $100,270,000; but the surplus 
on that date was $121,730,000, 
compared with $100,270,000 on 
June 30, 1943 and a like figure on 
September 30, 1942, reflecting the 
increase of $21,460,000 author- 
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ized by the board of directors on 
September 22, 1943. 

The undivided profits account, 
after being credited with $8,000,- 
000 from the reserve for contin- 
gencies and after giving effect to 
the increase in surplus, amounted 
on September 30th to $43,306,- 
000, compared with $49,842,000 
on June 30, 1943 and $44,109,000 
on September 30th a year ago. 
Combined surplus and undivided 
profits on September 30, 1943 was 
$14,924,000 larger than on June 
30, 1943 and $20,657,000 larger 
than on September 30, 1942. 


Manufacturers Trust Company 

The statement of condition of 
Manufacturers Trust Company, 
New York, as of September 30, 
1943, shows Deposits of $1,503,- 
217,103 and Resources of $1,603,- 
251,171. Deposits are reported 
in excess of one and one-half bil- 
lion dollars for the first time. 
These figures compare with De- 
posits of $1,416,802,430 and Re- 
sources of $1,517,315,839 shown 
on June 30, 1943. On September 
30, 1942, the respective figures 
were $1,112,353,210 and $1,207,- 
153,258. 

Cash and Due from Banks is 
listed at $333,256,410 as against 
$330,842,294 shown on June 30, 
1943 and $334,502,993 shown a 
year ago. Uinted States Govern- 
ment Securities stand at $821,- 
671,218; three months ago it was 
$805,566,229 and a year ago it 
was $449,103,424. Loans, Bills 
Purchased and Bankers’ Accept- 
ances is now $345,512,945 which 
compares with $276,254,774 in 
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June 30, 1943 and $305,236,225 
on September 30, last year. 

Preferred Stock is shown as $8,- 
307,640, Common as $32,998,440 
and Surplus and Undivided Profits 
as $47,285,615. 

Net Operating Earnings for the 
nine months sending September 30, 
1943, after amortization, taxes, 
etc., as well as dividends on pre- 
ferred stock, was $5,432,269, or 
$3.29 a share on the common 
stock. Of this amount $2,474,- 
879 was paid in dividends on com- 
mon stock, $113,644 was used to 
write down Banking Houses and 
$2,843,746 was credited to Undi- 
vided Profits. 


Conventions 

NABAC Meeting 

Hugh E. Powers, cashier, Lin- 
coln Bank and Trust Company, 
Louisville, Ky., was elevated to the 
presidency of the National Asso- 
ciation of Bank Auditors and 
Comptrollers at their annual meet- 
ing held September 24 at the Book- 
Cadillac Hotel, Detroit. Mr. 
Powers succeeds Ottmar A. Waldo, 
comptroller, National Bank of 
Detroit. who now automatically 
becomes a member of the Advisory 
Board for a period of four years. 


ABA Credit Commission 


The increasing activities of the 
American Bankers Association on 
behalf of its members in the va- 
rious fields of bank credit will be 
co-ordinated under a new commis- 


sion known as the Credit Policy 
Commission. This is a new com- 
mission authorized by the A.B.A. 
Administrative Committee. 

Membership in the commission 
is representative of all types of 
banks and banking, and includes 
the chairmen of each of the Asso- 
ciation’s credit committees, such 
as the Committee on Agricultural 
Credit, the Committee on Consu- 
mer Credit, Committee on Special- 
ty Credits, and the Committee 
on War Loans and Commercial 
Credit. It also includes the presi- 
dent of the Robert Morris Associ- 
ates, and the president of the 
Bankers Association for Foreign 
Trade. Hugh H. McGee, Vice- 
President of the Bankers Trust 
Company, New York, is chairman. 

At the same time the Associa- 
tion has reorganized its credit 
service setup to better adapt it 
both to the changes occurring un- 
der war conditions and those which 
may be expected in the post-war 
season. The National War Loans 
Committee becomes the Committee 
on War Loans and Commercial 
Credit, the Consumer Credit Coun- 
cil becomes the Committee on 
Consumer Credit, and a new com- 
mittee has been established, the 
Committee on Specialty Credits, 
whose interest will be such things 
as accounts receivable, insurance 
policy loans, warehouse receipts, 
etc. Each of these committees 
will operate in its own field. All 
recommendations of a policy na- 
ture, however, will be referred to 
the Credit Policy Commission for 
consideration. 
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Seven things you should do: 


4 Buy only a Pay no more 3. Pay off old 4, Support 5. Provide for 6. Don’t ask 7. Buy all the 
what you than ceiling debts and higher taxes the future with | more money War Bonds 


really need prices... buy avoid making ...pay them adequate life for goods you | youcan afford— 
rationed goods new ones willingly insurance sell or and keep them 
only with stamps and savings work you do 





Keep prices down...use it up, wear it out, make it do, or do without 


This advertisement, prepared by the War Advertising Council, is contributed 
by this magazine in cooperation with the Magazine Publishers of America. 





for THIS hattle, g.4.0. 


%* Here’s how you—yes, YOU—can 
carry out a smashing “pincer move- 
ment” against the Axis. Swing in on 
one flank with increased production of 
war goods! Drive in on the other with 
redoubled purchases of War Bonds 
through your Pay-Roll Savings Plan! 

You’re an officer in both of these 
drives. Your personal leadership is 
equally vital to both. But have you fol- 
lowed the progress of your Pay-Roll 
Savings Plan as closely as you have 
your production? 

Do you know about the new Treasury 
Department quotas for the current Pay- 
Roll Allotment Drive? Quotas running 
about 50% above the former figures? You 
see, these new quotas are based on the 
fact that the armed forces need more 
money than ever to win the war, while 
the average worker has more money 
than ever before to spend. Particularly 
so, on a family income basis—since in 
so many families several members are 
working, now. 

Remember, the bond charts of today are 
the sales curves of tomorrow! Not only will 
these War Bonds implement our victory— 
theyll guard against inflation, and they'll 
furnish billions of dollars of purchasing 

»wer to help American business re-estab- 
ish itself in the markets of peace. 

So get this new family income plan work- 
ing at once. Your local War Finance Com- 
mittee will give you all the details of the 
new plan. Act today! 


This advertisement prepared under the 
auspices of the War Advertising Council 
and the U. S. Treasury Department. 


LET’S KEEP ON Backing the Attack! 


This Space is a Contribution to America’s 
All-Out War Effort by a ea : ae 
The Banking Law Journal si ee 





